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THE REGHT TO BE HEARD BEFCRE ADM N STRATI VE TRI BUNALS AND JUDCES

(1) THE SORCE OF THE R GHT TO BE HEARD

The right is derived under Irish |aw

() partly fromthe principles of the common |aw
relating to "natural justice" which were carried
over by the Constitution when it was enacted by
the people in 1937

(b) partly fromthe provisions of the Constitution
itself which, as judicially interpreted, require
adm ni strative procedures established under the
Constitution to be perfornmed in accordance with
what is called "constitutional justice," which
concept in turn may in certain circunstances
enbrace the right to be heard, and

(c) partly fromstatute |aw which in some instances
expressly confers the right upon a person affected

by an adm ni strative deci sion.

The judicial decisions establishing the right to be
heard as an essential feature of natural justice are of |ong-

st andi ng. The judicial decisions establishing the concept of

“constitutional justice" date from 1964.

(2 THE SOCPE OF THE R GHT TO BE HEARD

() There is no specific statutory provision conferring

the right to be heard generally. There are many statutory
provisions in specific and special cases which confer such a
right. Exanples may be found in the legislative codes relating
to social welfare, compul sory acquisition of |and, planning,

unfair dismssals, paynents for redundancy and conpensation for



crimnal injuries.

(b) The lawwll inply an obligation to grant a hearing to
a person likely to be affected by an adm nistrative decision
where the person making the decision is exercising a function or
power of a judicial nature. Under the Irish Constitution,
limted functions and powers of a judicial nature nay be conferre
on adm ni strative bodi es. Wiere they enjoy such powers, the
principles of natural justice and constitutional justice wll
confer a right to be heard on a person who wll be affected by
t hei r deci sion.

In the case of admnistrative decisions which are not of
a judicial nature, the lawwll inply an obligation to grant
a hearing to a person likely to be affected by the decision
where the person naking the decision is required to act
judicially. In deciding whether the person is required so to
act, the court wll take into consideration inter alia the

three matters set out in paragraph 2 (b).

(c)(i) D smssal Cases

CGeneral | y speaking, wherethe dismssal takesthe
formof the renoval of a person froman office, the rules of
natural justice and constitutional justice will apply and the
person wll be entitled to be heard. \Where the dismssal
takes the formof the termnation of a contract of enploynent,
there is no right as such to be heard. In such cases, a
di sm ssed enployee was at conmon law afforded a remedy only
where the dismssal constituted a breach of the contract of
enpl oynent . Since 1977, the Unfair Dsmssals Act has given

all enployees in the private sector the right to be heard by a
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R ghts Comm ssioner or an Enpl oyment Appeal s Tribunal.

(i) D sciplinary Cases

Bodi es such as trades unions, other voluntary
organi sations, professional bodies, university institutions,
etc. exercising functions of a disciplinary nature are nornally
required to act in accordance with natural justice in
di schargi ng such functions and, accordingly, to confer on the
affected person a right to be heard.

(iii) Revocation or renewal of a licence or permt

The right of the person to be heard wll depend
on the nature of the licence or permt. I f, for exanple,
the revocation of the |icence would deprive a person of his

l'ivelihood he would nornmally be entitled to be heard.

(iv) Qanting of a licence or permt

The sane considerations apply as in (iii) above.

(v)  The expul sion of aliens

The Executive has power to order the deportation
of aliens. VWiere they are ordinarily resident in the State
for five years, they must be give three nonths' notice of
deportati on. Special provisions for nationals of other EEC
countries are contained in the European Communities (Aliens)
Regul ations 1972, Wiile no express right to be heard in
objection is conferred by the relevant |egislation, (except
in the case of EEC aliens) it is thought that such a right
probably exists. The point has not been judicially decided.

(d The right may exist in cases where the admnistrative
decision is a discretionary one, provided the discretion is

required to be exercised judicially. Whet her it nust be so
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exerci sed depends inter alia on the considerations referred to
at paragraph 2(b).

(e) Wile it may be that particular circunstances, such
as security requirenments, may exceptionally excuse a failure
to afford a hearing to the person affected, it is thought that
no such cases have so far arisen. The same applies to the
di scl osure of prejudicial information.

(3) THE NATURE OF THE RIGHT TO BE HEARD

(a) The formof notice, length of notice and contents
of notice to be given to a person likely to bo affected by an
admnistrative decision wll depend entirely, in the absence of
express statutory provision, on what the interests of constitutional
justice and natural justice appear to require i n the particular
case.

(b) The sane considerations apply as in (a) above to the
giving of information. CGeneral |y speaking, however, where the
admnistrative body is required to act judicially, the affected
person wll be entitled to see such portions of the official
file as relate to his case, unless there are security grounds
for withholding it.

(c) The nature of the hearing to which a person likely to
be affected by an admnistrative decision is entitled wll
depend in the first instance on any statutory provision. | f
there is no statutory provision for an oral hearing, the person
may still be entitled to an oral hearing if the requirements of
natural justice and constitutional justice in the particular
case appear to denmand it. Not infrequently, the admnistrative
body is given a discretion as to whether it wll hold an oral

hearing or not.
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A person wll not necessarily be entitled to |ega
representation at such an oral hearing: again, much wll depend
on whether the requirements of natural justice and constitutiona
justice appear to necessitate such representation. The same
applies to the right to call w tnesses and cross-exam ned
wi tnesses: provided they observe the requirenents of natural
justice and constitutional justice, such bodies are given a
reasonable latitude as to the manner in which they conduct
particular enquiries. If, however, one side is permtted to
call witnesses or cross-examne witnesses, it wll usually
follow that a simlar facility must be afforded to the other
si de.

(d) Cenerally speaking, where the procedure provides for
the holding of a prelimnary public enquiry, the parties,
whet her they are the State, a local or public authority, or a
private citizen, are expected to nake their respective cases
at the hearing. |f any further representations are nade to
the admnistrative body charged with making the decision, it
will normally be a breach of natural justice; and constitutional
justice not to transmt the representations to the other affected
parties and afford them an opportunity of making such further

representations in relation to themas they consider appropriate.

(4) THEREMEDESFCRADENAL CF THE R GHT TO BE HEARD

() The law on the matter has not been finally settled

in lreland, but it is thought that the denial of the right to
be heard would render the impugned decision void and not nerely

voi dabl e. If this is correct, it would follow that the
deci sion has no legal force (save for appeal purposes) prior

to an order annulling it.
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(b) The traditional and nost commonly invoked renedy
for the denial of a right to be heard is an order of certiorari.
i.e. an order of the Superior Courts (the H gh Court and the
Suprene Court) quashing or annullingthe inpugned deci sion.

In addition, the aggrieved person may have a right to danages.
Thus, the wongful renoval of a person from an office entitling
himto remuneration, wll normally entitle himto the

appropri ate damages for the loss of that remuneration. The
aggri eved person nay also be entitled to relief by way of an
injunction, e.g. to restrain the body making the decision from
purporting to act on foot of it.

(c) Cenerally speaking, there ia no time limt for the
institution of such proceedings. However, in specific cases,
e.g. planning decisions and conpul sory purchase acquisitions,
the statute requires the proceedings to be brought within a
specified time, usually two nonths fromthe date of the decision.
Apart altogether fromany |imtation inposed by statute, a
person who delays unduly in the bringing of proceedi ngs may be
hel d to have abandoned his rights.

(d The Court may in its discretion refuse to grant relief
even though a denial of the right to a hearing has been
establ i shed where the conduct of the person has been such as to
disentitle himto the relief sought, e.g. where he is shown not
to be acting in good faith.

(e) Were the admnistration has denied the affected person
the right to a hearing, they will not be able successfully to
plead that if a hearing had been held the decision would have
been the sane. Nor will they be able successfully to plead

that the injured person failed to appeal to a higher

admnistrative body as provided by |aw
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(f) Were the application to review an admnistrative
decision taken in breach of an obligation to grant a hearing
Is brought by the person who was entitled to such a hearing,
his right to bring the application is clear and no question
of locus standi arises. It is thought, however, that a
person who was not affected by such a denial would not be
entitled to bring such an application, since ho would appear
to lack the necessary |ocus standi.

5 THER GHI TO BE HEARD I N THE CONTEXT OF AN APPLI CATION TO
REVI EWAN ADM N STRATI VE DEA S ON

() The applicant has the right in proceedings in a court
with jurisdiction to review an admnistrative decision to
obtain, prior to the hearing, the docunents on the official file
of the organ of the admnistration concerned with the inpugned
deci si on. This is done by the process of discovery. The
organ of the adm nistration may, however, claimthat certain
docunents are privileged and, in particular, this clamnay
succeed where the public interest requires the non-disclosure
of certain docunents.

(b) No procedures exist under which third parties; who
may wi sh to support or challenge the validity of an inpugned

decision nmay take part in such proceedings.
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