RAPPORT NATI ONAL DE LA DELEGATION | TALI ENNE

NATI ONAL REPORT OF THE | TALI AN DELEGATI ON



THE R G TO BE HEARD

before admnistrative authorities and admnistrative judges

- 1. Ceneralities: Admnistrative and GQvil Laws; - 2 ... audiatur
et altera parte in admnistrative and judicial procedures; - 3.

audi atur, and doceatur : - 4 Audiatur and the Constitution: -5.
Audi atur fromadmnistrative authorities: principles of Law -6.
...sone special points; - 7... the influence of the Courts; - 8...
effects of violation of the rule, when it stands: - 9 Audi atur
fromthe admnistrative judge: a sunnary.

1. Admnistrative Law deals with the enpowering of admnistrative
bodies, in certain fields and in view of certain public utilities,
to dispose of other people's interests, eventually wthout their
consent .

The scope of the present paper is to determ ne when these persons
nmust at | east be heard before an admnistrative decision is taken;
If so, to what extent they nust be informed about pending proceedi ngs;
and finally, if and how they must be heard in case of ensueing
litigations.

We can perhaps start by listing the larger dissimlarities between
Admnistrative and Avil (o Common) Laws:

a) in Admnistrative Law the power to nodify previous positions wth
a statement of will (for that is, in substance, an admnistrative
decision) is nornally given to a single party, that is to say to the
admnistrative authority. In AQvil Lawit is normally given to all

t he subjects whose position will by directly affected. If these sub-
jects are nore than one, they nust all assent.

The first is thus an authoritative power. The second a consensual
one;

b) in Admnistrative Law such powers are those only specifically
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granted by the various Satutes. They are thus statutory powers,
and this rule is called principle of legality.

Oh the contrary, in AQvil Lawthe parties have a right to devise
any contract which suits their ains, and is not opposed to public
policy (1);

c) in Admnistrative Law any decision nust be taken ex infornata
conscientia , after a sufficient study of the relevant facts, and
must be ained at the kind of result whichis envisaged by the Sa
tute. In any case, it nust be reached in all inpartiality, and
must show a certain standard of efficiency in the nanagenent of
the affairs. Gtherw se, the power given by the Statute is in that
particul ar case exceeded.

h the contrary, in Qvil Lawonly certain errors have an
influence on the validity of contracts, and the scope of trans-
actionsis nornally irrelevant, if it is not positively innoral,
or elusive of sone given prevision of the Law (2);

d) Admnistrative Law deals with basic interests of the social
structure. Such interests nust receive a quick settlenent. There
fore, any doubt that individuals may have on the validity of ad-
mnistrative decisions nust be exposed within a short period of
tine. These decisions can be voidable, but they are very sel dom
void; and the period granted to put the nmatter to test is strictly
limted (3.

Oh the contrary, Avil Law takes a far nore rel axed view of
the defence of the status quo. Many illegalities nake the contract
void (4; and even in case of voidability, the period wthin which
togo to the Gourts is far longer (9;

e) admnistrative litigation is to be handl ed by a body of judges;
whose structure is such as to respond to the special needs of
Admnistrative Law certainty, through a greater uniformty of
jurisprudence, deriving fromthe paucity of the Courts; and speed,
deriving fromthe quick start of the Lawsuit , fromthe limt in




the instances of litigation, and fromthe quick procedure in
every stage.

2. It nust be granted that the hearing of admnistrative parties
in the course of admnistrative affairs or in the course of Law
suits serves scopes of renmarkable diversity.

If an admnistrative decision is taken on the ground of public
interest, it could well be reached w thout any previous hearing
of private points of view,

h the contrary, a Lawsuit - and particularily a non-penal one -
Is initself the debating by the interested parties of questions
of fact and of Law before a public authority whose task is essen-
tially to see which of the litigants is right.

(& course, much can be said to qualify these statenents.

There are sone exceptional Lawsuits in which the judges decide
Inaudita altera parte. But then, the judgment becones final only
if. the party not previously heard does not take exception. Qher-

W se, the natter is entered into again fromthe start.

O the side of the admnistrative powers, expected future public
gains nust be bal anced with undoubted present hardships, inflicted
upon certain subjects, who wll then be allowed to speak for them
selves, in order to explain the extent of their inconveniencies
and prejudices, and also to criticise the expectation of any public
advantage at all.

Al so, personal interests can be used by the Law as a fact-finding
stick, the usage of which can contribute to qualify the situation.
Furthernore, ways and neans are likely to be devised, which were
not apparent bef orehand.

Wen the hardship could be transferred froma subject to another,
the debate between interested parties can identify different options,
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and help to conpare them

Finally, the parties can bring thensel ves to rehearse before-
hand sone points, which they intend eventually to raise in future
litigation. This allows the admnistrative authority to appreciate
questions of Law which it woul d otherw se become aware of only in
front of the judge, when a given admnistrative decision would al-
ready stand.

The argunments contra audientiamalterae partis seemto be essen
tially three:

a) loss of speed in reaching a result;

b) difficulty indrawng aline inthe list of parties sonehow
interested in a decision;

c) increased vulnerability of this decision, for faults incurred either
in the identification of parties; or in feeding adequate infornation
to themprior to their reply; or in delivering sunmonses to the right
address or in followng the correct procedure; or in giving adequate
and explicit reasons when overruling sone subm ssions.

No doubt, the hearing of interested parties before an admn-
istrative decision is inpractical in matters of urgency, or of
Secr ecy.

No doubt this method can put on the authority the onus of
i dentifying the parties who shall be granted hearing.

No doubt the opportunity of having a debate prior to the
reaching of a decisionis less pronounced in fields, or in |egal
systens, in which anple recourse to the judge is given against
the decision itself, and legal expenses are not insufferably heavy.

Overwor ked admnistrative authorities will consider wth ms-
givings the prospect of seeing their decisions annulled by the
admnistrative judge over a technicality, for their not having
fully conplied with the rule audiatur; and wll be unhappy at
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the prospect of having to start again - even when that shall prove
possi bl e - towards a new decision, simlar in substance to the
annul | ed one, but purged of the previous vice.

However, few people wll dispute the coomon sense of discussing
matters with the interested parties, before the authority nakes up
its mnd; and of taking advantage of the collaboration of those
better qualified to know the facts,

3. As already nmentioned, the right to be heard is bound to the
right to be inforned on pending affairs. 0 course, one is heard
not on everything, but on a given nmatter. Nor can the intervention
of the individual be very helpful, if the latter is not acquainted
with the facts under discussion.

More general ly, the contrasting principles of secrecy or publi-
city of data which are at the disposal of public authorities coul d
be studied fromtwo points of view

There is indeed a socio-political publicity of certain data,
and this serves the freedomof l[earning and of opinion, as well
as benefitting public debates on the state of affairs. Here, data
must be provided to anybody, or at least to all citizens.

Then, there is a publicity of data relevant to certain affairs,
in order that people with a vested personal interest can discuss
t hem

In this last instance one should speak, in nost cases, not of
publicity, as the news on data are not given indiscrimnately to
the public, but rather of conmunication. Here, the focus shifts to
freedomof |egal defence of one's own personal interest in front
of admnistrative bodies, prior to eventual litigation.

Perhaps, the rule audi atur bel ongs nmore specifically to the
|atter field; and one cannot doubt that it inplies a duty for the



admnistrative authority to nake available adequate infornation
on the matter under consideration.

Oh this count dso the rule can show some conplexity, and can
run contrary to the principles of rapidity and certainty, which
are so much present in Admnistrative Law

These being the problens, one can try to sunnarize the rule
of the Italian systemof Admnistrative Law

4. No itemof the Italian Constitution (6 requires that intere-
sted parties be heard prior to the naking of admnistrative deci -
Si ons.

The Constitution refers at tines to a natural Law hi gher
and stronger than itself (art. 2 "rights of nman, which cannot
be violated"; the famly is seen as a "natural society" in art.
19; art.32. the Lawon health treatnment cannot "transgress |i-
mtations deriving fromthe respect due to human bei ngs"). But
it would be difficult indeed to argue that the principle audiatur
prior to admnistrative decisions is included anong those natural
ri ghts.

Freedom of opinion, which certainly enconpasses the right to
be informed on public matters, is very strongly protected by
the Constitution (7. But it entails communication of data of
comon interest, and cannot be constructed as the basis of a
general right to be heard in matter of personal concern, or
indeed in any matter, by the admnistrative authorities. According
to Gonstitutional Court 1962 n.13 and 1978 n.23 the Statutes
shoul d, when possible, allowinterested parties and nenbers of
the public to be heard, before admnistrative decisions are taken.

However, this principle of Law- the so called just proceeding
(giusto procedinento) - is not aconstitutional rule, and the
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various Statutes can direct otherw se.

Oh the contrary - adds the forner judgnent - Statutes issued by
the Regions are bound by it.

Unhless, one is forced to argue, the opposite principle of Law
is to befound in any specific field. In fact, regional Statutes
nust conformto directions given by act of Parlianent, and the
latter can instruct that certain kinds of admnistrative decisions
be taken w thout any previous hearing of the individual s concerned.

Conversely, on the side of any judicial activity the position
is quite clear cut, and the rule audiatur is squarely affirned by
the Constitution (8); "everybody can sue in the Courts in defence
of rights or of legitimate interests. Everybody has an absol ute
right to defend hinself in every degree or stage of the Lawsuit".

5 |In fact, the principle audiatur prior to admnistrative decisions
cannot be constructed as a truly general unwitten rule of the
Admnistrative Law

The panorama of the very many Statutes giving powers to admni-
strative bodies, and determningways of proceedings, is, fromthis
point of view, extrenely varied,

In sone instances, the hearing of interested parties is requested.
In others it is not. Wen it is, the rules applied are quite different
from case to case.

This state of affairs calls for two queries:
a) whether some consistent principle is to befound in the various
groups of |egislative solutions;, and
b) whether allowng the presence of sone interested parties is to
be deened necessary in cases in which no express nention of it exists

in the relevant Satute.
The first question requires the classification of statutory powers



in different categories.

A distinction based on the different authorities who nake
the decisionis of little avail. Very frequently the same
authority (say, the sane mnister, or public servant) has
different powers, some of which inply, and some of which
exclude, the need of a previous intervention of interested
parties.

|f then we consider powers based or simlar criteria, we
can observe that they are to be used after proceedi ngs of
the two opposite kinds under scrutiny.

Let us examne for instance the case of sanctions.

These are decisions taken in order to punish the voluntary
activity of a subject who has transgressed a previous rule,
and in order to insure that this rule is in future obeyed
by all parties concerned. (The penal sanctions are, of course,
excluded fromthe scope of admnistrative authorities, and
reserved to the Qourts).

Now, in this field we observe that, whereas disciplinary
sanctions are very much under the principle audiatur , and
in fact folow rather dosely the rules on penal proceedings,
other sanctions as, say, injunctions to destroy buil di ngs
erected w thout borough permssions, or to pay the borough
fines in order to redeemsone mnor variances fromthe appro
ved plans of buildings, are to beissuedw thout a previous
warni ng and heari ng.

Nor could it be said that the difference reflects the special
| nportance of enployment in everybody's life, so that any
puni shnent prejudicial to paid positions nust be preceeded
by a hearing of the interested parties.

To start with, a defence is requested, in the public service,
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before even very mnor, and alnost irrelevant, penalties,
as a witten reproof.

Moreover, it is requested also before penalties (fines,
suspenction of certain rights) in situations of speci al
dependence from public bodi es which neither consist in em
pl oyment, nor allow self-enpl oyed professions or trades.

Such is the case of nmenbership of the Jockey Aub, or of
the National Society for the |nprovenent of Bl oodstock,
both institutions having disciplinary power on menbers who
can be either amateurs or investors.

(h the other hand, some cases of non-disciplinary dismssals
of civil servants (on the grounds of ill-health, or of inconpe-
tence) are dealt with by the statutes in accordance with the
principle audiatur. Some others (on the ground of |oss of
citizenshi p,°¥r8m¥8P8P8%”88t horities), w thout any warning
and request of defence.

Even the expul sion of aliens seens to include opposite ways.
Normally, it is ordered by the Prefect wthout any previous
hearing (9).(n the contrary, a previous defence is, except
in exceptional cases, allowed before the expul sion of refugees,
in accordance with the convention signed in Geneva on July
28, 1951 (10). The expulsion of the foreigner, ordened by the
penal judge as an extra-penalty, follows, of course, the rules
of penal procedure (11).

The nunerous instances of proceedi ngs necessarily started
on application by some subject (who would benefit by the de-
cision) make in a why use of the audiatur principle.

The application is devised either in order to presune that
the interested party is going to take steps according to the
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new situation (e.g: appointnent of public servants, or granting
of permts), or in order to limt the granting of sone advantages
to subjects who show an interest in receiving them

But the point is then to see whether all the subjects interested
inasingle affair are heard beforehand; and chiefly to see whet her
those are heard, who woul d presunably argue against the possible
decision, and could so give special food for thought to the admni-
strative authority.

At tines, the Statutes request that applications, received wthin
certain periods, for free usage of public lands or waters, and in
general for the granting of sone advantages, be considered together,
in conparison to one another. At tines, such applications are to be
published, in order to invite conpetition .

The decision nust then give adequate reasons.

Thi s happens, for instance, in the case of derivation of water
fromrivers (12).

Most appoi ntnents of public servants and nost contracts with public
bodies take place on a base of conpetition, and publicity.

The principle audiatur is quite consistent wth public

planning (e.g: town planning, or planning of the nunber
and ubi cation of shops).

Notice of the affair - at a certain stage of it, when a project
of decision can be shown for criticism- is given through publicity
proper (as opposed to comunication to certain individual addresses);
and the "interested parties", whose conclusions nust be taken into
consideration, are at tines only the subjects who have a given
specific position (e.g owers of land or buildings; or owers
or tenants of shops), at tines also parties having a general or
political interest as ordinary citizens, or as voluntary associa-
tions.
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In fact voluntary associations try with increasing frequency
to obtain locus standi in admnistrative procedures both as
representatives of subjects having in certain matters a personal,
special and factual interest (class interests), and as representa
tives of citizens entitled, because of their number and simlarity
of feelings, to a say in public affairs.

Statutes tend to increase the application of the rule audiatur

in the field of expropiation (i.e conpul sory buying) of l|and
and houses for reasons of public interest. In nost cases, a perso

nal notice of the intended new activity is to be served to the
interested parties inviting previous criticism whereas inthe
past a less effective systemof general publicity was in force.

(nh the ot her hand, the scope for criticismis narrower, if the
alterations have been already included in sone piece of general
pl anning al ready settl ed.

Recourse to the principle audiatur is very w despread in town
planning, and in nmany other general schenes of action drawn up
by local authorities.

In overall town-planning (as opposed to detailed planning of
mnor areas) all political interests can be heard. But nornally
one hears vested, personal interests only.

As a rule, no discussion seens to be asked for prior to the
giving, renew ng or revoking (provided the last is not a sanc-
tion of reprehensibl e behaviour) of |icenses or permts. In nost
cases a fairly detailed notivation is required, with a viewto allow
ing the interested party to go to the admnistrative Courts,
and show that the admnistrative authority was not well acquainted
with the facts, or has acted unreasonably. In other words, private
situations which the law feel s shoul d be considered w th special
care are at tines protected through the need of specifying the
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reasons of the decision reached, rather than through a previous
di scussi on.

Equally it is not relevant on the question of the existence
of the rule audiatur the point that a decision is going to affect
the property, or the economc interests, or sone degree of |iberty
(as in the cases of medical treatnent, cordons sanitaires, closing
of roads to traffic, etc.) of the individual.

Usage of statutory powers can result in individual positions
being i nproved or restricted. In this second case, nost powers
i mpi nge on fondanental rights, which are limted, and in fact
annul l ed, by the admnistrative authority.

Al so the existence of discretionary powers is in itself
unabl e to lead to a general conclusion with respect to the present
field.

Dfferent discretionary powers are to be made use of in
accordance to or regardless of the principle audiatur; and also
situations to which a certain admnistrative decision nust nece-
ssarily follow can be clarified beforehand by the discussion bet-
ween interested parties.

Rather, there are sone proceedings the nature of which calls
initself for a previous discussion.

Such are the cases in which a provisional list for the appoi-
ntment of personnel, transfer of personnel, or assignment of grants
is drawn (e.g tenporary positions for teachers, changes of school s
for them allotnents of council houses: in ell these instances
points for various situations are given and sumed up), and every
interested party has aright to object, after which the decision
proper is made.

Here, it is in the nature of things that the principle audiatur
has got to work, and the interpreter is well entitled to read the
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Statutes in awy to insure the good functioning of that rule.

Also, the Italian Admnistrative Law knows many i nstances
In which an appeal against the admnistrative decision (which
Is already operative) is given to higher admnistrative autho-
rities, frequently conmttees, but also single agents.

Agai nst the decisions of these authorities one can, as
always, go before the admnistrative judge. O the interested
party can choose to go i medi ately before the Courts, without
previously follow ng the admnistrative |ine.

Now, such adm nistrative controversies are too nuch rem-
nisdent of the judicial ones to allowthe possibility of a de-
cision inaudita altera parte, even if the full rules of the
di scussi on should not be indicated by the Statute.

6. As to the particulars of the right to be heard, in proceedings
in which such a right exists, they are usually determ ned by the
various Statutes.

Notice is given either by publication through posters and
announcenents in journals, official or not, or by conmunication
to the persons who appear to have a stake in the matter concerned.

Time limts to submt oppositions andremrks vary from case
to case. The sane is true for the amount of infornation to be
passed on, so that criticismof a proposed course of action, and
contributions of ideas towards the solution of certain problens,
can be nade. If Statutes are not clear on the anount of data to
be disclosed, the Law nust be interpreted in a way to nmake inforned
criticism possible.

The admni strative procedure is nostly inwiting, and very
few (oral) admnistrative hearings exist inltalian Law Among



these, perhaps the nmost relevant instances are oral defence in
disciplinary cases within the civil service (13) and inspections
of sites in the presence of the interested parties, who can sub-
mt observations (14). Also in these cases, a witten report on
the oral interventions is then nade.

Wtnesses are not heard in public, and in consequence cannot
be cross-examned. Their evidence can be criticized in witing,
and new testinony sought.

As the parties make their submssions inwiting, it is
naturally open to themto take advantage of expert assistence.

O the other hand, informal contacts cannot be excl uded,
and one should think occur frequently.

If an admnistrative decision is taken after a consultative
procedure, the advice is nornally not shown to the interested
parties, who have no opportunity to criticize it before the de-
cision is reached.

7. No general reference to the principle audiatur can be found
in the judgments of the Council of Sate.

(ne should think that, if asked to make clear his nmnd on
that principle, the admnistrative judge would find for its non-
exi st ence,

This, in fact, is the neaning of Council of State, M Section,
11 July 1962, n.537: "before considering an application made by
an individual, and not consisting in a quasi-judicial conplaint,
the public admnistration is not bound to invite conclusions.from
third parties, having contrary interests".

In general ,the Council of State has protected rel evant posi-
tions of parties interested in matters decided by public authori-



ties, through the rule that reasons must in particular cases be
given with an accuracy proportionate to the kind of statutory
power made use of.

h special occasions, in which the judge finds that the
admnistrative discretion nust be carefully checked, he has
asked for detailed reasons and for a previous hearing, although
no express previsionof the latter (as, indeed, of the forner) is
to be found in the Statutes; and it has happened that successive
Statutes, or governnmental regulations, have endorsed the points
of Law nmade by these |udgnents,

This has been the case of permssions granted to private
firns, to carry on bus services for the general public.

Such perm ssions, and perm ssions of changing routes or
time-tables, or fares, can mean economc viability or non-pro
fitability for rival enterprises, alreadyoperative, which are
thus permanently vul nerable by the action of public authorities.

Inthis field, the Gouncil of State has devel opped a juri-
sprudence (15), according to which any new perm ssion nust be
studied in conference anong interested parties, who can make
rival proposals; and must, of course, be adequately justified
in witing.

The judge has explained in detail what he means by private
conference, and has nmore or less constructed a way of proceedi ng
whi ch had no basis on explicit statutory previsions.

8 If a participation of individuals to the admnistrative pro-

ceedings is requested, and the individual is not properly allo—
wed to take part in it, then the admnistrative decision is

voi dable (not void: see 8 1), as in the case of any other ille —
gality affecting it.



Because of the distinction, recognised by the Italian
Constitution (but dating back well into the previous century)
between full Gvil Law rights and legitimte interests held
by any person with regard to admnistrative decisions (16),
this illegality can bring about the annull nent of the decision,
but not the paynment of damages. In fact, danages are awarded
only for breach of full rights, not of legitimte interests.

Before the annull ment the challenged decision is operative,
unl ess suspended by the admnistrative judge (17).

(O the other hand the annul | nent, when pronounced, ie
understood to take effect ex tunc. The decision is annulled
fromits start, not quashed for the future only.

If the adm nistrative authority has in the meantine cha-
nged the state of fact in a way prejudicial to previous civil
rights of the citizen, then its activity is by nowto be con-
sidered tortious, and damages nust be paid. Any litigation
on this subject concerns questions of Civil (or Cormon) Law
and falls into the province of the civil (or ordinary) judge.

As we know, the judicial annullnent of admnistrative
deci sions conmes, on the contrary, under the responsability of
adm ni strative judges: regional admnistrative Courts and, in
appeal, judicial commttees of the Council of State.

It has also be stated that in all cases of illegality of
adm ni strative decisions against which an appeal to higher
admnistrative authorities is given, it is open to the inte-
rested party to file the admnistrative appeal, or to go imme-
diately to the Qourts.

This rule was introduced in 1971 (18). But what now seens
to matter nost is the point that the rule has always been one



and the sane for all cases of illegality of admnistrative
deci si ons.

S it is wth regard to the tine limt for bringing
an action before the regional admnistrative Courts: in all
cases of illegality, sixty days fromthe notification of the
decision, or fromthe full know edge of it or, in particular cases,
from publication (19.

It may happen that admnistrative authorities have failed
to allowthe interested individuals to take part in the admni-
strative proceedi ngs.

The case calls for a distinction:

a) if the interests considered by the Statutes are personal

and distinct fromthose of large generalities of citizens (that
Is to say, interests which, according to the general principle,
woul d give the right to go to the Courts agai nst an adverse de-
cision already taken) it is not open to the judge to consider
which affect the illegality incurred in, by not hearing before-
hand the interested individuals, has had in the specific case.

When the decision was discretionary, it is clear that the
intervention of another party could have influenced the admn
strative authority in a way quite unfathonable to the judge,
who cannot know directly the nerits of the natter.

But also in respect of bound decisions, the judges fee
that as the legislator has provided for the previous acquisition
of a particular point of view, he has hinself considered rele-
vant and irreplaceable this procedural stage of the natter.
Again, it is not for the judge to appreciate directly the
facts, in order to try and exclude that the individual's inter-
vention coul d have changed the admnistrative decision.



In conclusion, any denounced illegality nust then cause the
annul Il ment of the resulting decision, with reserve to the starting
of a new procedure, if special reasons (tine-limts, changes of
rel evant facts, etc.) do not exclude it.

It can be doubted whether an individual who has been given
the possibility to be heard during the adm nistrative proceedi ngs
Is, or is not, entitled to conplain that another individual has
not been given, as he should have, a simlar chance. The affirna
tive would derive fromthe fact that full discussion is requested
by thé Lawin the interest of a better decision, not of the single
parties. The negative, fromthe remark that the individual intere-
sted coul d well have chosen to keep al oof fromthe natter, and
has shown, by not going to the Gourts against his exclusion, not
to be really interested init; or fromthe opinion that the Law
would not allowa plaintiff to defend interests which are prina-
rily vested in other individuals;

b) on the contrary, if the interests considered by the Statutes
are general to a large class of individuals or associations, that
Is to say political, the Council of State rules that any critici-
smcontributed by those parties is not a quasi-judiciary conpla-
int, and can be answered by the authority in fairly general terns.

Wien not answered at all, or when publicity has been omtted
or insufficient, one should think the parties who have not seen
their objections answered, or who would have been entitled to
raise them are not allowed to go to the Courts.

It remains to be seen if, and if so wthin which limts, any
ot her party who has |ocus standi can conplain in Court about
the irregularities above nentioned.




It has also been ruled (2) that if the authorities are

inclined to accept criticismvolunteered by politically inte-
rested parties, and inpinging on the position of other indi-
viduals, the latter must be heard beforehand,

9. As already said, the hearing of a debate between the intere-

sted parties is the very heart of the judicial activity.

to enter into details on this matter woul d

For this reason,
mean to describe alnost every rule of admnistrative Court proce-

dure.
two points only need to be made:

In the present paper,
of the docunents

a) wth regard to the know edge, by all parties,
on the official file, the Statute on Court admnistrative proce-

dure says that the admnistrative authority nust, when it cones
to the Courts, deposit a copy of the decision attacked and of
all papers and docunents on which it was founded.

In case the admnistrative authority choses not to appear
in Court, or omts to bring the docunents, the judge can order

it to deposit any document he thinks fit (21). If the admnistra-

tive authority does not conply, the judge has always felt enti-
tled to consider the allegations of the plaintiff on the point

as proven.
Both discretionary powers so given to the judiciary are of

| nt erest.

As to the selection of docunments considered relevant, it
Is to be remarked that the plaintiff can, on consulting them

add new al | egations against the decision attacked.
the result of the Lawsuit can then

At the end of the day,
di scretion.

depend on the usage of that judicial
As to the possible presunption against the admnistrative

authority which does not conply with an order to deposit docu-

ments, one nust consider the case of individuals with opposite



interests present in the Lawsuit (e.g a nei ghbour who attacks a
bui | di ng perm ssion given by the borough, versus the borough it-
self and the individual holder of that permssion). The effects
of the admnistrative body's conduct pending judgnent are then
to be felt by an individual who cannot do anything to redress it.

The judge can also order admnistrative bodi es, including
those not present in judgnent, to carry out surveys in the pre-
sence of the litigants, their counsel and experts.

b) on decisions concerning nmany parties, one can sunnarize as
fol | ons.

If any decision prejudices different parties, these can at-
tack it jointly or in individual actions. They nust choose the
|atter course if their interests are at |oggerheads.

However, it is for the judge to hear different cases to-
get her (22) .

If many individuals have a direct interest to resist an
attack against an adm nistrative decision, they must be noti-
fied on the Lawsuit by the plaintiff, and are parties to it

If the plaintiff fails to notify any of them his action
is not allowed to go forward.

If he fails to notify sonebody, the judge shall order him
to conplete the notifications within a given tine. O the inte-
rested parties can intervene voluntarily (23).

Persons indirectly interested can appear voluntarily, but
their action is restricted to helping their principals (24).

Anyway, the plaintiff must notify the admnistrative au-
thority which has issued the decision, and the individuals on-
ly, who appear prima facie to be directly interested in defen-

ding it.




If a third party is neverthless prejudiced by the result
of the Lawsuit, he is free to attack on every count the future
activity of the admnistrative body, entered into in conpliance
with the judgnent, as the res judicata is formed only anong
the parties of the Lawsuit, and those deriving a right from
them (2).

In the neantine, one cannot deny that, in case of annul-
Iraent of the decision by the judge, a disadvantage wll be
borne by those persons, favored by that decision, who had no
title to be called in the Lawsuit, and to defend thensel ves
init.

REERENE  NOTES

(1) art. 1324 civil code

(2) artt. 1410,1343 and 1344 c.c.

(3 art. 21 1 6 Decenber 1971 n. 1034, on the creation of the
Regi onal Adm nistrative Courts (Tribunali Amm nistrati vi
Regionali), or art. 9 d.p.r. 24 Novenber 1971 n. 1199, on
quasi -judicial admnistrative conplaints (senplificazione
dei procedinmenti in materia di ricorsi ammnistrativi)

(4) art. 1418c.c.

(5 art. 1442 c.c.

(6) the Constitution of the Italian Republic was pronul gated,
on 27 Decenber 1947 and is in force since 1 January 1948,
It has taken the place of the Statute of the Kingdom of



Sardinia (afterwards of Italy), promulgated by King Charles

Al bert on 4 March 1848

(7) artt. 21,2,3 and 49

(8) art. 24

(9 art.150 t.u. 18 June 1931 n.773, on the Police (testo unico
del l e leggi di pubblica sicurezza)

(10) ratified fromItaly with 1. 24 July 1954 n 72

(11) artt. 215, 235 and 312 penal code

(12) art. 7 t.u. 11 Decenber 1933, n.1775, on Waters and E ectric
Pl ants

(13) chiefly, art. 112 t.u. 10 January 1957 n.3, on the State
public servants

(14) for inspections ordered by the adm ni strative judge, see
art.32 r.d. 17 August 1907 n.642, on the procedure in the Goun-
cil of State. The rule applies also to the Admnistrative Re-
gional Courts, in accordance with art.19 1 1971 n.1034 cit.
(15) for instance, 1V, 25 Novenber 1955 n.912; [V, 25 June 1955
n.460; VI, 27 August 1952 n. 622

(16) artt. 24 and 103

(17). art. 211 1971 n. 1034 cit.

(18) artt. 2and 3 1 1971 n. 1034 cit.

(19) see note n. 3

(200 Council of State, |V, 27 Qctober 1965 n. 654

(21) art. 21 1 1971 n. 1034 cit.

(22) artt. 52 r.d. 1907 n.642 and 19 1. 1971 n.1034 citt.

(23) art. 21 1 1971 n. 1034 cit.

(24) art. 22 1 1971 n.1034 cit.
(25) general principle of Law, stated in art. 2909 c.c.





