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| ntroduction

This report follows the plan of the questionnaire. Except in
the case of questions 4 and 5 the rules concerning the right

to be heard dealt with here relate to the phase before a
decision is taken. The conpiler of the replies to the
questionnaire gratefully acknow edge the use of a report
entitled "Due process in the Netherlands admnistrative
procedure” issued by the Netherlands Association for European
Law (Social and Economc Legislation, (SBY 1978,p.242 et seq.)

1. The source of the right to be heard

a) Istheright derived from

i) provisions of the Constitution?

The Constitution of the Kingdomof the Netherlands, as
last revised in 1983, contains no provisions on the right
to be heard, although the inclusion of such a provision
was advocated on the ground that this is one of the
basic principles of a constitutional state.

i) statute | aw?

There are no general regulations dealing with the right
to be heard, although the amended Constitution of 1983
contains a provision (article 107, 2) stating that the
general rules of admnistrative law shall be laid down
by Act of Parliament. A State Comm ssion was inaugurated
on 23 August 1983 with a viewto preparing the rel evant
legislation. The report of the working party which ad-
vised the setting up of the State Comm ssion stated that
the Coomssion's proposals for a bill should include
provi sions on hearing interested parties and the pro-
cedure to be followed at a hearing. Proposals for
provisions of this nature have been put forward in the
past. In 1974, for instance, a report was published
contai ning a proposal for a statute |aying down the
general principles of admnistrative |law including
provi si ons
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relating to the hearing of

interested parties (the report was prepared by a

commi ssion set up by the Association for Adm nistrative

Law and wi || be referred to hereinafter as the ABAR report) .
Section 5 of the proposed statute states that a governnent
body should, in those cases it deens rel evant, involve
interested parties in the preparation of a decision.

The central provision of the |egislation proposed in the

report is section 6 which provides that: "In cases in
which this m ght reasonably be taken into consideration
the authority shall, before adopting a decision, place

interested parties in a position to express their
interests either orally or in witing." The general
obligation to hear parties, on which this provision is
based, is restricted by the word "reasonably" and by the
exceptions set out in section 7. These relate to cases
in which it can be assunmed that interested parties have
no objection to a decision, where the authority has no
di scretion, where the persons concerned have already
had the opportunity to express their views in another
manner, or where this procedure woul d cause undue del ay
in reaching a decision.

To sumup, it may be said that although there is no
general statutory provision governing the right to be
heard, the right is increasingly being included in
special legislation. Exanples are given in the answer
to question 2a) .

general 1legal principles, such as "the rules of natura
justice" or "lesprincipes generaux dudroit"?

A nunber of statutory regulations on admnistrative |aw
provi de that those persons whose interests are directly
affected by a decision nay |odge an appeal against it
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on the ground that it was taken "in sone way contrary

to the principles of what is generally held to be just
and proper admnistration". This principle is enshrined
in section 5 of the Trade and Industrial Bodies
(Admnistrative Jurisdiction) Act 1954, section 27 of
the State Taxes Act 1959, section 144 of the Qustons

and Excise Act 1961, and section 8 of the Admnistrative
Justice (Public Orders) Act 1975.

e of the principles which is generally recognised as
such is the principle of the duty resting on an authority
to exercise due care in all its dealings, both of a

| egal nature and otherwi se, and not to act to the detrinent
of the interests of third parties w thout good cause.

This can nea%,min some cases an authority, before taking

a decision, nmust on its ow initiative or upon request

hear the persons concerned, although this is not |aid

down by statute.

The Central Board of Appeal (Centrale Raad van Beroep),
the appeal body for natters concerning civil servants
and the application of various social insurance acts,
stated on 5 March 1981 (Admnistrative Law Reports (AB
1981, 432) that even if the law does not explicitly
require the hearing of the interested party in a
decision relating to him a hearing can nevert hel ess
be required if only on the ground that a decision shoul d
be prepared with due care. This is especially true of
cases in which the decision is likely to be to the

di sadvantage of the interested party.



A simlar judgerment was delivered by the Judicial Section
of the Council of State on 11 Cctober 1978 (Minici pa
Counci| Gazette no. 6547) when, in viewof the argunents
put forward by the applicant at the session, it stated
that it did not preclude the possibility that, had the
respondent heard the views of the applicant this would
have produced information leading to a different decision.
Al t hough the hearing of the applicant was not prescribed
by statute, the Judicial Section, in view of the

af orenentioned circunstances, held that the respondent,

by not taking this step, had acted in a way contrary

to the general principle of just and proper adm nistration,
nanmely that due care should be enployed in the taking

of a deci sion.

If the right has been established and devel oped by means of
judicial decisions, has this occurred in adm nistrative
courts or in civil courts? Is the devel opment of recent origin?

The right to be heard in adm nistrative cases has devel oped
first and forenost in the admnistrative courts (see above
at 1. a) iii) and the follow ng).

Central Board of Appeal, 27 May 1952, AB 1952, 679: A nunber
of teaching periods were assigned at another school w thout
reference to the plaintiff; the relevant decision was decl ared
nul | and void, even though the relevant regul ation, which

was generally binding, did not prescribe such consultation.

Central Board of Appeal, 19 Decenber 1967, AB 1968, 197:

The Board was of the opinion that the nunicipality had acted
contrary to the general principle of just and proper

adm ni stration that due care should be taken in the preparation
of a decision by, inter alia, not hearing the party concerned
before taking the decision.
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2. The scope of the right to be heard

a) Are there specific statutory provisions which confer the
right to be heard

i) generally

Subject to the provisions of sections 5 and 6 (which
mention a nunber of exceptional cases in which no

appeal can lie), section 7 of the Adm nistrative Justice
(Public Oders) Act 1975 gives natural and |egal persons
whose interests are directly affected by an order the
right to |odge an appeal with the Judicial Section of
the Council of State if the order has been nade by an
adm nistrative body or official at the national,
provincial or municipal level, unless such an order

is subject to a review procedure.

This review procedure (the hearing of objections) is
particularly relevant to question 2. It permts an
application for review to be submtted to the body

whi ch made the order and gives this body the opportunity
of reconsidering the original order. Before taking a
deci sion on the objection the body is obliged to hear
t he person concerned and, if necessary, other
interested parties, either in person or through a
proxy. The task of hearing the applicant and making
recommendati ons on the decision to be taken in respect
of the application nay be entrusted to a commttee
(section 14) .

Foll ow ng a decision on an application for review,

an appeal may be submtted to the Judicial Section

of the Council of State. If an applicant is satisfied
with the outcone of the review procedure he will in all
probability not avail hinself of the right of appeal.
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or in specific and special cases?

The right to be heard is expressly granted in a large
and increasing nunber of special statutory instrunents,
the nost inportant of which are dealt wth bel ow

A.Environmental Protection (General Provisions)
Act 1979 (Wet Algemene Bepalingen Milieuhygiéne)

This act contains a nunber of general provisions
relating to the way decisions nust be taken on
applications for permts or exenptions in respect of
various statutory provisions, the nost inportant of

whi ch are: the Public Nuisance Act 1952, the Nucl ear
Energy Act 1963, the Pollution of Surface Waters Act
1969, The Air Pollution Act 1970, the Pollution of the
Sea Act 1975, the Chemcal VWate Act 1976, the Waste
Act 1977 and the Noi se Nui sance Act 1979.

The conpetent authority to which an application for
an order is made is obliged to give notification of
the application as soon as possible in one or nore
dai |y papers or other newspapers or circulars and

in special cases in the Governnent Gazette
(Staatscourant) . A copy of the application nust be

di spl ayed for public inspection, together with
docurents, reports and recomrendations or opinions
whi ch are relevant and/or which may al ready have been
received. Notices nust also be posted at the Town Hall,
and the occupants of buildings in the vicinity of

the site or establishment concerned are notified.
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The above-rmentioned notices nmust nention the tine
and place of the public hearing at which any person
may submt oral objections provided they are
acconpani ed by reasons. During the nmeeting views
may be exchanged between the authority concerned,
the applicant and other persons present. A public
hearing need not be held if there are reasonable
grounds for assumng that it is not necessary.

In such cases the conpetent authority nust provide
anyone who so requests with the opportunity to nake
reasoned oral objections and the applicant is given
the opportunity of being present on such an occasion.

On the occasion of an eval uation of the Environnental
Protection (General Provisions) Act, the M nister
made the follow ng observations in a letter to the
Lower House of Parliament:

"The present regulations assune that in principle a
public hearing will be held. In cases where it can
reasonably be assuned that a public hearing is not
necessary it need not be held. The evaluation conmttee
desires to retain this rule. In practice, however, it
has becone evident that it is quite difficult to
assess whether a public hearing is called for: there
have been instances of hearings attended only by the
applicant and the conpetent authority. In order to
avoi d unnecessary work and expense the Governnment has
deci ded that the regulations shall be anmended in such
a way that the opportunity to submt objections orally
need be provided only on request. This will of course
be done after the draft of the order containing a

deci sion on an application has been nade public."



If a conpetent authority proposes to anend or retract
an order, it must informthe person to whomthe order
is addressed, who may then submt written objections.
If the authority decides to anmend an order, any person
may submt reasoned objections in witing.

B. Earth renmoval Act 1965( Ont grondi ngswet)

Applications for permts for the renmoval of earth or
amendnments to such permts are subject to notification
procedures and nust be deposited for public inspection
Any person may then submt objections to the granting
of an application within thirty days (section 10) .

C. Continental Shelf Mning Act 1965 (M jnenwet
Continentaal Plat) '

The regulations are simlar to those applying to B. above

D. Expropriation Act 1851( Onteigeni ngswet)

Section 72a deals with the expropriation of roads,
bridges, verges and canals, as well as expropriation
for the construction and inprovenent of roads, bridges
railways, canals, port works, works for conbating the
pol lution of surface water, and airfield construction
wor k. Compul sory purchase takes place under a Roya
Decree after the Gown has heard the Council of State.
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Before a Decree is issued interested parties nay

submt objections to the proposed expropriation to

a coomttee appointed for the purpose from anmong

the menbers of the Provincial Executive. The commttee
must hold at |east one public neeting in each of the
municipalities where the property in question is situated

Section 77 deals with conpul sory purchase under a

devel oprment plan. In such cases, the expropriation is
effected by nmeans of a decree issued by the nunici pal
counci | whi ch has been apporved by the Gown after having
heard the Council of State. Before the council takes a
decision interested parties may submt witten objections
to it.

E. Tomn and Country Pl anni ng Act 1962 (Wt op de
metelljke Ordening)

This act lays down regulations for one or nore parts

of the province which describe the proposed el ement of
the region in broad outline (streekplan) . A draft plan
must be deposited for public inspection for a period of
two nonths, notification to this effect being given in
the Government Gazette and in one or nore daily papers,
newspapers or advertising papers on sale in the province.
Any person may submt witten objections to the Provincial
Counci|l during this period.

The muni ci pal council draws up a devel opnent plan for

the nunicipality, which indicates the uses to be assigned
to the land covered by the plan (bestenmngsplan) . A draft
plan is deposited for public inspection at the Town Hall
for at least one nonth. After the draft has been published
in various newspapers etc. any person nay submt witten
objections to the council during this period.
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F. Housing (D stribution and Requisition) Act 1947
(WWonr ui nt ewet )

This act permts the requisition of dwellings by the
Burgonaster and Al dernen after consultation with an
advi sory conmttee. The person fromwhom property is
to be requisitioned is heard by the conm ssion before
a recomendation i s made.

G. General Civil Service Regulations 1931 (Algemene
Rijksambtenarenreglement)

D sciplinary neasures may be taken against civil
servants, but before this is done they nust be heard
(article 82) . The sane rule applied in the case of a
civil servant who has cul pably caused |oss or damage
and the anount of damages to be paid has to be
calculated (article 66) . Acivil servant cannot be
obliged to accept another Governnent post without first
being heard (article 57) .

H Aliens Act (Vreendelingenwet)

The Aliens Act lays down in detail what steps an alien
may take if he is refused a residence permt or such a
permt is withdrawn. The alien nay apply to the

M nister of Justice for review of the rel evant decision.
The M nister then hears the Advisory Commttee on
Aliens Affairs; he is obliged to do so in the follow ng
cases:

a) if the alien in question has had his principal place
of residence in the Netherlands for at |east five
years at the time the application is submtted;
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b) if the case concerns the refusal to admt as a
refugee an alien who by such refusal woul d be
forced to return imrediately to a country in which
he has good reason to fear that he will be persecuted
because of his religion, political views or
nationality, or because he belongs to a particul ar
race or social group;

c) in certain other cases described in detail in
section 29, such as changes in the restrictions
applicable to a residence permt, wthdrawal of a
resi dence permt, designation as an undesirable
alien etc.

The Advisory Committee nay also be heard in other
cases. In such cases it affords the alien the
opportunity to put his case before it.

|.State Taxes Act |959 Al genene Wet inzake Rijks-
belastingen) '

Persons who have objections to a tax assessnent may
submt an application for review to the inspector of
t axes, who takes a decision on the matter. Under
section 25, the person concerned nmay be heard, at his
request, before the decision is taken.

b) In the absence of specific provisions,in what circunstances
will the law inply an obligation to grant a hearing to a
person likely to be affected by an adm nistrative decision?

In particular, in deciding whether the right exists will the
court take into consideration
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1) the nature of the organ of the admnistration that takes
t he decision, or

i1) the nature of the power which the admnnistration is
exercising, or

i1i) the fact that the decision nay affect the personal liberty,
the property or economc interests of the person to whom
it is addressed?

In answering this question reference is made in the first
instance to the reply to question 1 a) iii) where it was nmade
clear that the courts are definitely inclined to view failure
to hear an interested party as evidence of l|lack of due care

in preparing a decision.

It is partly for this reason that authorities usually adopt
the practice of hearing interested parties before a decision
is taken, especially in cases where the decision is likely

not to be to the advantage of the party concerned (see: Centra
Board of Appeal, 5 March 1981, AB 1981, 432 nentioned at

1 a) iii) above) . It will be clear that the practice of the
conpetent authorities on this point goes nuch further than the
obligations lad down by statute.

There are no clear indications that the courts will take into
consideration the matters nmentioned in items i), ii) and iii)

of the question.

c) Doestheright exist in

1) dismssal cases?

It is generally assuned that the principle of just and prope
admnistration referred to earlier, nanely that an authority
nmust act with due care in all its dealings both of a |egal
nature and otherwi se, requires that a person will not be

di smssed before he has been heard. Two judgenents wil |

illustrate this.
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- Royal Decree of 26 Novenber 1981, AB 1982, 48: because
of the faults evident in the investigation in question
- including failure to hear the person dismssed -
it was held that the council's decision could be deened
to conformto the principle of just and proper
adm ni stration which requires the taking of due care in
the preparation of decisions.

- Royal Decree of 12 June 1982, AB 1982, 490 which arrived
at a simlar conclusion.

di sciplinary cases?

See the observations at 2 a) ii) (Q .

when it is proposed to revoke or not to renew a |icence
or permt?

See 2 a) ii) (A above in connection with |icences or
permts in cases concerning the protection of the
envi ronnment .

See al so the observations at 2 a) i) on procedure for
applications for review |If the Adm nistrative Justice
(Public Orders) Act applies to the licence or permt,
section 14 of the Act requires the hearing of the person
concer ned.

In other cases, too, observation of the principle of due
care will often mean that the interested party is heard.

prior to the granting of alicence or permt?

See under iii) above.

in the expul sion of aliens?

See 2a)ii)(H above.
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Does the right exist incases where the admnistrative
decision is a discretionaryone?

This question can be answered in the affirnative. However,

if the decision is not a discretionary one, the answer is
less likely to be in the affirmative. The ABAR report referred
toat 1 a ii) proposes a provision to the effect that a
hearing need not take place "if the hearing, under the
statutory provisions upon which the decision will be based,
cannot influence the decision.” The explanatory note contains
the follow ng observation:

"This exception concerns situations in which an authority
IS bound by statute to take a certain decision, having
thereby no freedomof choice. An exanple is the granting
of an ol d-age pension. In such a case the adm nistration
has little scope for exercising its own discretion and,
what ever argunments the interested party may put forward,
they are unlikely to influence either the decision to
grant the pension or the amount. In this type of case,
therefore, a hearing could at nost serve to produce useful
information for the interested parties, but this is
insufficient reason to make a hearing conpul sory."

VWhat exceptions to the right will the |aw permt?
In particular,if the admnistrative decision is taken in the

interests of public health, or public security,or in a
particular emergency will the law excuse a failure to afford

a hearing to the person affected by it?

If the disclosure of information could be prejudicial to the
public interest will the |aw excuse a failure to afford a

heari ng?
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In addition to the exception nentioned at d) above, the

ABAR report refers to the follow ng cases in which a hearing
need not take pl ace:

1. if it may be assuned that the interested parties will have
no obj ection to the decision;

2. when there woul d be undue delay in taking the deci sion;

3. when the persons concerned have already had an opportunity
to make their interests known by other neans.

Wth regard to 2. the explanatory note states that there are
all kinds of cases in which the benefits of a hearing woul d
be out of all proportion to the di sadvantages, either to the
interested party or the authority concerned or to a public
interest for which that body is responsible.

Wth regard to 3. it should be pointed out that the opportunity
to participate in the deliberations of the nunicipal counci

or of an advisory commttee is not deened to be equal to a
hearing as referred to, for instance, in article 390,

paragraph 3, of the Building Regul ati ons (decision of the
Judicial Section of the Council of State, 5 June 1980,

AB 1981, 125) which states: "Before deciding on an appeal

the muni ci pal council mnust afford the person concerned the
opportunity to be heard by the council or by a commttee

appoi nted by the council."
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3. The nature of the right to be heard

a) What i) is the form of notice ii) the lenght of

——

iii) the contents of the notice, to be given to a
person likdy to be affected by an admnistrative

deci si on?

To begin with, a few remarks on the decision itself.
Any adm nistrative decision should be well-grounded
and have a sound factual basis. This does not however
mean that a decision should always expressly state the
grounds and facts on which it is based. In the case

of a decision in favour of the applicant this is
unnecessary if the decision affects only the person
concerned, e.g. in the case of a request for sickness
benefit or unenpl oyment benefit. Since the authorities
are required to produce such decisions in |large
quantities it would be a hopeless task to have to
prove the facts and grounds on which a decision is
based in every case. A nunber of statutory neasures in
the field of social insurance therefore lay down that
a sinple standardised notification is sufficient. |If

a person so w shes he nay request a nore detailed
notification stating the reasons for and the fact ual
basi s of the decision, against which an appeal can be
submtted. O relevance here is a Royal Decree of

10 June 1978, AB 1979, 329, in which the Gow adj udged
a very brief statenent of the reasons for a decision
to be sufficient since the facts and circunstances
applying were the same as those set out in an earlier
decision relating to the same applicant.

There are no general rules relating to the form of
the notice. Notice will usually be in witing.
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Wth regard to the Iength and contents of the noti ce,
it may be observed that it will be necessary to nake
It clear to a person likely to be affected by the
admni strative decision what the decision is about
and in what ways he can put forward any objections
he nay have to the proposed deci sion.

What information is required to be given to a person
likelyto be affected by an adm ni strative deci sion?
Is he entitled to see the official file in its

entirety or nmerely excerps fromit?

As a general rule a person likely to be affected by
an admnistrative decision has the right to see all
the rel evant docunents.

The Governnent Information (Public Access) Act 1978

is of relevance here, especially section 1 which

provides that a request for information shall be

conplied with unless there are objections to this on

one of the grounds set out in section 4. The latter
section states that a request may be refused in a

nunber of cases: a) if the unity of the Gown (the
Sovereign plus the Mnisters) could thereby be endangered
or b) if national security could be prejudiced. A

request nmay also be refused if c)the information relates
to commercial or manufacturing data given to the
authority in confidence by natural or |egal persons.

Anot her case is where the interest served by the granting
of the information does not outweigh the follow ng
interests: d) the relations of the Netherlands wth

ot her countries; e) the economc and financial interests
of the State and ot her bodies governed by public |aw

f) investigations and prosecutions with reference to
crimnal offences; g) inspection, control and super-
vision by or on behalf of authorities; h) the right
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of everyone to respect for his privacy and to the
confidentiality of the results of nedical and
psychol ogi cal examnations in respect of individual
cases; i) the prevention of any unjustified advant age
or di sadvantage to natural or |egal persons or to
third parties.

Requests for information contained in docunents drawn
up for the purpose of internal consultation will be
acceded to unless they relate to a) data which are
still in preparation or which, although in a form

whi ch coul d be presented, would present an inconplete
and therefore msleading picture in thensel ves and

b) personal views of Mnisters, public authorities

or civil servants on natters relating to policy.

I nformation may be provided on factual details contained
in such docunments concerning the matter to which the
request relates and on prognoses and alternative policies
derived fromthese facts. A draft general admnistrative
order (al genene nmaatregel van bestuur) on the subject

whi ch has already been published states in article 1
that the information referred to section 1 of the Act
must be understood to include witten docunents and
other material containing information which are held

by public authorities and by institutions, departnents
and enterprises (in so far as the latter cone within

the sphere of responsibility of the other bodies) .

There is a right of appeal agai nst
refusal to provide information pursuant to the
Adm ni strative Justice (Public Orders) Act.
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The proposed |egislation contained in the ABAR report
states in section 12 that an interested party may
request information or perusal of docurments in order

to be able to defend his interests; the authority
concerned nay refuse only if the request is contrary

to the lawor to the interests of the authority or

third parties. The authority is obliged to furnish

only such information or to produce such docunents as
nmay be regarded as indispensable to the person concerned
in defending his interests.

VWhat is the nature of the hearing to which a person
likely to be affected by an adm ni strative deci sion

is entitled? In particular,in what circunstances is
he entitled to an oral hearing?
|f an oral hearing is held, in what circunstances is

he entitled to be represented by a | awer, to cal
witnesses, to cross-examine witnesses?

In nmost cases the hearing will be oral, although there
are a large nunber of cases in which an interested
party must make submssions in witing to an authority.
Exanpl es include the acts nentioned at 2.a)ii), B, C and
E above.

An interested party nay apply to give an oral explanation
of witten objections. If the authority deems this to

be of use and it would not delay the procedure unduly
permssion is usually given.

The subm ssion of witten evidence in support of a
witten or oral objection will not generally neet with
objections on the part of the authority, since the duty
to take due care in the preparation of a decision wll
oblige the authority to take account of all relevant
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facts. For this reason there will in practice be
few objections to the calling of witnesses at a
hearing, although it should be borne in mnd that
such "w tnesses" cannot be officially sumoned and
are not under oath. They will usually be experts in
a particular field, brought in to lend weight to an
obj ecti on.

A lawyer or other authorised person nmay |odge witten
obj ections on behal f of another. In general no probl ens
will arise if an interested party is represented at
hearings either, especially if the hearings are public
and any person is entitled to submt objections. A
nunber of acts granting the right to be heard to
interested parties provide expressly that representatives
nmay be appointed. It cannot, however, be concluded from
the fact that a measure contains no provision on the
adm ssion of representatives that an interested party
is permtted to appear in person only.

Section 9 of the ABAR report allows an interested party
to be represented or acconpani ed by another. The

expl anatory note states: "The right of an interested
party in adm nistrative proceedings, as well as in
judicial proceedings, to be represented by a proxy or

to be assisted by an expert is generally considered to

be self-evident." In proceedi ngs which are conducted
entirely in witing a rule regardi ng assistance by

third parties is scarcely necessary since such assistance
IS never evident.
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d) If the administrative decision is taken after a prior
consultative procedure (e.g.the holding of a
preliminary public enquiry) does the right to be heard
exist both at the consultative stage and before the
final decision is made?

There is no general rule on this point. Wth regard
to the Environmental Protection (General Provisions)
Act referred to at 2. a)ii)A the answer is in the
affirmative. The right of appeal to the G own however
is dependent on whether or not use has been nade of
the right to be heard at the consultative stage.

Reference is also nade to the observations at 2.a)i) on
the procedure for applying for review If the authority
heard the interested party before the original, decision
was taken, that person will again have to be heard,
under section 14 of the Admnistrative Justice (Public
QO ders) Act, with regard to his objections to the

origi nal deci sion.

4. Renedies for a denial of the right to be heard.

a) If the right to be heard is denied does this render the

|mpugned decision void? If so, has it any legal force
prior to an order annulling it?

If the right to be heard is denied the decision will
not be void. The interested party nust apply to an
adm ni strative court conpetent to deal with his case
with a request to annul the deci sion.
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b) What are the renedies for a denial of aright? In
particul ar, does an aggrieved person have a right to

i) damages?
It is possible to have recourse to private |aw
by filing an action for damages against the
authority. Failure to exercise due care nay
constitute an unlawful act.

The Hague Court of Appeal, 23 June 1971, Dutch
Law Reports 1971, 308: failure to hear the clai mant
before wi thdrawi ng a subsidy constituted a serious
fault in the decision to wthdraw such subsi dy.

's Hertogenbosch Court of Appeal, 25 June 1974,
Dutch Law Reports 1975, 12: In w thdrawi ng a subsidy
whi ch had al ready been granted, without affording
the party concerned the right to nmake known its
views, a municipality was held to have been guilty
of a serious failure to exercise due care in
performng its admnistrative task.

M ddel burg District Court, 6 Septenber 1973, BR 1973,
673: cases are concei vable where the authorities my
take a decision which affects the interests of
certain persons or groups w thout there having been
any prior publicity or any contact or discussion
with the person affected. The current view is that
in such a case an infringenment of the general
principle of just and proper adm nistration can be
held to exist.

Recourse to administrative law is al so possi bl e;
see section 58b, subsection 4 and section 73,
subsection 2 of the Council of State Act, sections
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48 and 49 of the Central Governnent Personnel Act

and section 60 of the Trade and Industrial Bodies
(Admni strative Justice) Act. If a court believes

it justified it may order conpensation to be paid

to an interested party without prejudice to any

right he may have to damages under any other statute.

Royal Decree 26 Novenber 1981, 13, AB 1982, 48:

The claimant was not heard in connection with his

di smssal. Conpensation of H.10,000 granted under
section 58b, subsection 4 of the Council of State Act

injunction?

A court order or prohibition may be sought by neans

of summary proceedi ngs (kort geding) before the

president of a district court. A case in point woul d be

an alien who is refused a residence permt and whose
application for review is refused by the Advi sory Gomm ssion
on Aliens Affairs. He may appeal to the Judicial Section

of the Council of State, but such an appeal cannot suspend

t he procedure which has been set in nmotion and he may be
deported fromthe country before the Judicial Section arrives
at a decision. To prevent this the alien may apply to the
president of the district court for an interlocutory in-
junction to prohibit his deportation. Deportation of an
alien may constitute a tort if the Mnister were found not
to have actes reasonably in the given circunstances in
maki ng his decision. An inportant factor could be the
expectation that the appeal to the Judicial Section has

a reasonabl e chance of succes or if the expul sion could be
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deermed to be contrary to the general principle

of just and proper admnistration (President,
Arnhem D strict Court, 1 July 1983, AB 1983, 464).
The fact that the alien was not heard or not
properly heard could be deened to be contrary to

such a principle. (Judicial Section, 10 February
1983, AB 1983, 283).

c) Wiat are the tine limts for the institution of

d)

pr oceedi ngs?

The right of appeal is virtually always subject to a

time limt. Reference nust be made to the rel evant

| egislation, for this is not always uniform the nost
frequently enployed tinme limt being 30 days. The tine
fromwhich this period runs is also stated in the

vari ous acts. Section 9, subsection 1 of the Adm nistrative
Justice (Public Oders) Act 1975, for instance, states

that an appeal mnust be entered within 30 days of the day

on which the disputed order was issued or deened to

have been refused.

|s there a discretion to refuse relief even though a
denial of the right to a hearing has been established?

In general it would have to be assumed that failure to
conply with a requirenment so fundanental as the right

to a hearing woul d be unacceptable and that an

adm nistrative court would declare the decision null

and void. This does not however apply to tax law (see
2a)ii)l above). If an inspector of taxes fails to hear

a person who has requested a hearing the decision on

the application for review cannot be chall enged (Supremne
Court 28 January 1981, BNB 1981, 128).
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e) Can the administration which has denied the right to

f)

a hearing successfully plead in defence:

1) that if a hearing had been held the admi nistrative
deci si on woul d have been the sane; or

ii) that the injured person failed to appeal to a
higher administrative body as provided by law

As was stated at d) above failure to hear an interested
party will generally result in the decision being annull ed,
al though a nunber of decisions of the Judicial Section

of the Council of State appear to indicate that this

need not always be the case.

Judi cial Section, 30 June 1977, AB 1977, 392. the

Judicial Section did not annul the decision in question,
its reason being that the interests of the party concerned
were not prejudiced by the lack of a hearing.

In its decision of 26 August 1977 (AB 1977, 392), in
whi ch the Judicial Section did annul a decision on the
grounds of failure to grant a hearing, it expressly
stated that in view of the facts put to the Section by
the party concerned at the sitting, a hearing could
have produced information favourable to hi mwhich coul d
have influenced the decision.

What are the requirements for locus standi in an
Iapplication to review an administrative decision taken
in breach of an obligation to grant a hearing?

The claimant- a natural or |egal person whose interests
are prejudiced by the decision - nmust submt his
objection to the court in witing and supply the grounds
on which his appeal is based. In sone cases the grounds
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may be submtted later. The clainmant is required to
submt a copy of the decision to which he objects as
well as other relevant docunents. A small sumin court
fees is often payabl e.

5. The right to be heard in the context of an application

to review an admni strative deci sion

b)

ith jurisdiction to revieuw an administrative decision
has an applicant the right to obtain prior to the hearing
all documents on the official file of the organ

of the admnistration concerned with the i npugned decision?

The general rule is that no judicial decision can be

taken with regard to docunents whose contents are not

known to either or both of the parties; the principle

is enbodied in various acts (see the Governnent |nfor-
mation (Public Access) Act 1978 referred to at 3(b) above).

There are exceptions to this principle, nanely if
publication would be contrary to the public interest or
to the interests of one of the parties.

What procedures in a court referred to at a)exist so

that third parties who nay wi sh to support or chall enge

the validity of an impugned decision may take part in
the proceedings?

In almost all cases the relevant statutory regul ation
states who may appeal, although this varies considerably
fromone statute to another.

In social security and tax |egislation only those
persons agai nst whom the decision is nade may appeal.
The right of appeal is in sone instances restricted to
certain groups, e.g. civil servants.
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In the case of devel opnent pl ans, however, any person
may submt an objection to a draft devel opment pl an

to the nmunicipal council. Between these two extrenes
lies a range of possibilities which extends in any
case further than sinply the person agai nst whom the
decision is directed, i.e. to interested third parties.

Many acts enploy the term "interested party" or "those
whose interests are directly affected" to indicate who
has the right of appeal.

CONCLUSI ONS

1. The right to be heard is not enbodied in the
Constitution.

2. There is no general statutory provision relating
to the right to be heard: a draft is in preparation

3. The right to be heard is laid dowh in a large
nunber of specific acts.

4, In cases where there is no statutory provision,
the principle of proper and just adm nistration
that an adm nistrative body nust act with due care
and rmust not unnecessarily prejudice the interests
of others will usually ensure that interested
parties have the right to be heard.





