REPORT

QN
THE PGSSI BI LI TY G- LI M TI NG THE NUMBER AND LENGHT OF
CASES BEFORE THE SUPREME ADM NI STRATI VE TRI BUNAL

1. Introduction

A Danish report on the possibility of limting the
nunber and length of cases before the suprene admni-
strative tribunal nmust necessarily be very different
fromsimlar studies in other European countries. The
reason is that the Danish system of admnistrative
process differs on naterial points fromthose of many
other countries in that we do not have dedicated
courts for the hearing of cases of admnistrative
lamw Powers to hear all types of cases, including
cases of public law (like constitutional |aw admni-
strative lawand crimnal |aw) and cases of civil |aw
(like the lawof property, famly law and the | aw of
wlls and succession) are thus invested in the

ordinary courts.

In viewof the particular nature of the Danish system
of admnistrative process the report focuses on the
Suprene Qourt of Judicature - the Suprene Gourt of
the Real m- and consequently on a court of extensive
judicial powers to hear nostly cases other than those
bearing on admnistrative |aw
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The report deals wth cases where an admnistrative
authority decides questions involving one or nore
private persons or public authorities. The aimis to
prepare specific admnistrative acts, i.e declara-
tions to the effect of establishing what is or shall
be | avinthe) appropriat e case.

The report extends to actual! execution of authority,
e.g the treatnent of patients and other dealings
wthclients, education, care and nursing of children
and elderly people, advice and police activity in
patrol ling and reporting. Such executionis different
fromspecific admnistrative acts in that the intent
Is not to nmake legally binding decisions in respect
of the parties invol ved.

Cases pertaining to crimnal prosecution fall outside
the scope of this report. The conpl exity and speci al
character of these cases would be such as to render
an inpossible account, were; they to be included in
the report. Even so, part 10 wll sumarize the
systemof administrative process particular totrials
involving punishnent for violating the special
legislation on the rules of public |aw

2. Gnstitutionat Law and the admnistrative
P ocess

2.1 The Separation of Powers

Accordingtothe Qonstitutional Act (the Gonstitution
of the Kingdomof Dennark Act 5th June 1953 No. 169),
s 3, the Legislative Power is wth the King and the
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Danish Parliament jointly. The Executive Power is
with the King, i.e. the Governnent, which relies on
a parlianentary majority in the Folketing. The
Judicial Power is constitutioned inthe) courts.

"“The courts" as expressed in the Danish Gnstitu
tional Act, S 3, cover the ordinary courts, i.e. the
suprene Qourt of Judicature and any court of direct
or indirect appeal to the Suprene Qourt, prinarily
the lower (district) courts and the Hgh Qourt,
Eastern and Wstern Ovisions. Qutside "the courts"
we find the extraordinary courts (e.g boards or
councils), viz. the tribunals not included in the
court organisation and for which the Suprene Qourt
wll not act as a court of appeal.

2.2 Trial of the Limts of Powers

(e of the nost inportant provisions of the Danish
onstitutional Act governing the admnistrative
process is S 63, which lays down that the courts nay
rightfully decide any case concerning the limts of
the Powers. The provision has the foll ow ng wording;

"S63. (1) Thecourtsof j usticeshal | beenpower ed

to decide any question relating to the scope of the
executive's authority; though any person wshing to
guestion such authority shall not, by taking the case
to the courts of justice, avoid tenporary conpliance
with orders given by the executive authority.

(2) Questions relating to the scope of the execu-
tive's authority may by statute be referred for
decision to one or nore admnistrative courts, except
that an appeal against the decision of the admni-
strative courts shall be referred to the highest
court of the Realm Rules governing this procedure
shall be laid down by statute."
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The provi si onof S63, ss1, confersuponthecourts
the right to try the rulings of the admnistration
and thus to nake the final decision in litigations
between private persons and the admnistration. The
provision enpowers the courts wth a direct right
only to try questions of lawfulness and not of dis-
cretion. Yet the provision does not preclude the
courts from examning further in certain areas.
"Powers" is an expression extending beyond bodies
wthin the admnistrative hierarchy to independent,
admnistrative authorities (boards and councils)
out si de the admnistrative hierarchy.

The wording notwthstanding the courts have always
respected - ever since the Qonstitutional Act of 1849
- that the Qonstitutional Act, S 63, ss 1, be con-
strued in a restrictive sense to nean that the
Legi sl ati ve Power can decide that specific adnmni-
strative rulings (admnistrative decrees) cannot be
brought before the courts. The Legislative Power can
furthernore - inlieu of debarring the right of trial
absol utely - introduce particular rules for institu-
ting proceedings, including appointing a tine-limt
for bringing the case before the courts. Access to
limting the conpetence of the courts inthis way has
had no avail for the past few decades since the Mni-
stry of Justice in the process of reviewng govern-
ment's bills has consistently opposed the incorpora-
tion into the bills of any such restriction of
citizens' protective rights under the rules of law

The provision of S63, ss 1, further does not prevent
the Legislative Power fromdebarring acces to having
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the question of the limts of the powers tried before
the Supreme Qourt in certain cases. Cases brought
before a lover court in the first instance can only
be taken to the Suprene Gourt by permission of the
Mnistry of Justice, cf. belowin S8

The provision of S 63, ss 1 (2), does not prevent the
Legislative tower from attributing a suspensive
effect to the renedy. The provision soly establishes
that the destinee cannot, by taking the nmatter to
court avoid tenporary conpliance wth the admni-
strative ruling.

The Gonstitutional Act, S63, ss 2, opens up for the
establ i shnent by | aw of proper admnistrative courts.
Mo such admnistrative courts have been set up,
however. The reason is that no need has been found to.
exist for establishing courts to hear, exclusively,
admni strative cases since pursuant to the provision
laid down in S 63, ss 2, the courts are not allowed
to make the final and concl usi ve decision which nay
al ways be appeal ed against to the Suprene Qourt. Any
admni strative courts woul d therefore have no further,
functions than those already perforned in nany
inportant areas by boards and councils, cf. belowin
3.7.

3. Adm ni strative Recourse

3.1 Introduction

The Danish administrative systemis organised wth a
clear distinction between Central Gover nment Admni -
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stration on the one hand and Local Gver nnent Adm ni -
stration on t he ot her hand.

The CGentral Governnent Administration is hierarchic
in its foom The Mnistry (the Mnister and his
Departnent) is at the top level. Uhder the Mnistry
there are, typically, one or nore directorates, and,

possi bl y, associate regional and district governnent
aut horities.

The Local Governnent Administration is divided into
14 regional authorities - county boroughs -and 275
|ocal authorities - prinary local governnents. The
county authorities and the prinary |ocal governnents
performrespective statutory duties, and no hierar-
chic relationship exists between them

The admnistrative organisation further includes a
nunber of boards and councils, which are charac-
terised by their independence from both Governnent
and | ocal governnent authorities and by their colle-
giate nature. Zn addition, a nunmber of admnistrative
subj ects, which in respective statutory areas perform
special functions. These are e.g. Dannarks National -
bank (the National Bank of Dennark) and S atsan-
stalten for Livsforsikring (the Sate Life Assurance

Institute).

The admni strative organisation is charted in Appen-
dix 1
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3.2 The Recourse Goncept

Admni strative recourse desi gnates access to have an
admnistrative ruling tried by a different admni-
strative authority, which - if certain sinple condi -
tions are fulfilled - is obliged to verify the
deci si on.

The lawful conpl ai nant has access to recourse as of
right. This is a distinctive feature of the recourse
access fromthe control in admnistrative |av exer-
cis«d by supervisory authorities, which are not
obligedto initiate investigations by request froma
conpl ai nant .

The trial through recourse is directed at admni-
strative decisions. The actual execution of authority
and course of procedure in preparing the case, as a
general rule, are not subject to recourse. tee
i nportant exceptionis theright to conplain i med a-
tely of a decision concerning access to docunents
according to admnistrative lav or public Ilav.
Additionally, any failure in procedure wll be
adj udi cated by the recourse authority in cases where
a decision was influenced by consideration of the
fact.

3.3 Authority

There is general agreenent in Danish literature on
admnistrative law that a cititzen has a right to
conplain of an admnistrative decision of a sub-
ordinate authority to a superior authority even in
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the absence of any express authority. The recourse
access assunes a relation of superiority and sub-
ordi nati on between the authority whose ruling is the
cause for the conplaint and the authority to decide
t he conpl ai nt.

As far as governnent authorities are concerned, it
follows from the hierarchic organisation of the
governnent services that a relation of subordination
and superiority exists between e.g. district govern-
ment authorities, directorates and the appropriate
mnistry to the effect that a citizen is alowed to
conpl ain of a decision made by a subordi nate govern-
ment authority to a higher governnent authority, and
in the last resort to the appropriate mnister.
However, many statutes provide that a decision of a
subordi nate governnent authority shall not be com
plained of to a higher governnent authority wthin
the hierarchy, but to a particular board or a dif-
ferent body considering conpl aints in the appropriate
admnistrative area. These "conplaints boards" or

simlar bodies are not subordinate to any other
authorities, and their decisions can therefore be

conpl ained of only if warranted by specia statute.

| f the conmpetent authority is a local government
authority there is generally no way of taking com
plaints agai nst such | ocal governnent decisions to a
different authority. The reason is that the |ocal
governnents are to sone extent autononous and there-
fore, they are not subordinate to any governnent
authorities. In wde areas, however - particularly
within Social Security, BEwironnental and Hsca
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legislation - in order to increase the protective
lawful rights of the individual citizen in cases of
immediate end vital inportance to the person in
question, special authority has been given for |oca
gover nnent deci si ons to be conpl ai ned of to district,
regional, or central governnent authorities, in
cluding special boards or simlar bodies established
for the purpose of considering conplaints in the
appropriate admnistrative area.

Sone exanpl es of routes for conplaints are quoted in
Appendi x 2.

3.4 Admssion of Conplaints

The recourse access is not open to everyone. A |egal
interest is required. Sonetines the persons entitled
to conplain nay be explicitly defined by legislation.
Generally, the statutes are not explicit on who has
an adm ssi bl e conpl aint. Zn such cases anybody havi ng
a nmaterial, direct, individual and legal interest in
t he out cone of the case is assuned to possess a | egal
title.

In sone instances they cause doubts as to whether a
person or body of persons (e.g associations) may
have a legal status admssioning the conplaint. Ay
evaluation of such status nust weigh whether the
statute is to be seen as safeguarding the group of
persons involved, and whether their interests in
contesting the ruling bal ance the private and public
interests in support of making the decision bind ng
immedi ately. It cannot be ignored that an association
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of individuals may exceptionally be considered to

hold a legal title not explicitly provided for by
| aw

The recourse optionisprimarilyarenedy forthe
protection of individual rights. In the same way the
recourse serves to ensure, in the general interest,
that misdeneanors do not occur in the admnistration.

3.5 Particul ars of Conpl ai nt

Decisions against which a conplaint Bay be |odged
wth a different admnistrative authority, if in
witing, net be acconpanied by instructions on
access of conplaint indicating the appropriate
instance of appeal and wth guidelines for the
procedure in lodging a conplaint and specifying any
tine-limt.

Uhless otherwse regulated, the conplaint can be
submtted directly to the conplaints instance or
through the authority constituting the cause for the
conplaint. The conplaint nay be oral or in witing,
the only requirenent being that the recourse autho-
rity nust be able to understand the essence of the

conpl ai nt .

Unl ess specific tine-limts for conplai nte have been
laid down, the conplaints instance is obliged to
consider the conplaint even if |odged long after the
decision. Such obligation shall |apse, however, if

the delay in | odgi ng the conpl ai nt nakes any reexam -
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nation of the decision inpossible or an unreasonabl e
amount of trouble is involved.

Lodging of a conplaint does not in itself suspend the
operation of the ruling unless such inmmed ate opera-
rive action wll inflict on the conpla nant an
irreparable loss or a loss which can be redressed
only with difficulty, and weighty public interests
are not at stake. However, the recourse) instance is
assuned - under its terns of reference - to allow a
conplaint to stay and, besides, the authority appea-
| ed agai nst can decide to suspend the operation until
t he case has been decided. Very often, the question
of suspension is expressly solved by statute.

Uhl ess otherw se |aid down, conplaints Bay be |odged
at no expense to the conplai nant under the rules of

admni strative recourse.

3.6 Procedure and Trial

Unless otherwse laid down, the recourse authority
| Srequi redtotrycasesont hesamepri nci pl esas

t he aut hority whose deci sion caused the conplaint. It
follows that e.g. the conplaint will be considered in
witing and that the Danish Public Admnistration Act
and Dani sh Access to Public Admnistration Fles Act
also apply to the procedure to be adopted by the
recourse authority. The official principle wll
apply, by which the admnistrative body (recourse
authority) is responsible for procuring all requisite
infornmation assisted i.a by the party invol ved.
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The lawrarely contains rules |imting the access of
trial for the recourse authority. In cases where no
legislation restricts the access of trial, the
recourse authority has the right, therefore, to
conduct a conplete trial of the ruling under consi-
deration, including deciding upon the judicial as
wel | as factual aspects of the case, and any dis-
cre-tion exercised by the first authority.

The result of the trial by the recourse authority —
unl ess otherw se provided for - can be anything from
affirmation, criticism annulnent or reversal of the
deci si on.

3.7 Boarda and Gouncil s

As nentioned before, the admnistrative organisation
consists of not only bodies wthin the hierarchy of
Central Governnent Admnistration or of Local Govern-
ment Admnistration. The admnistrative organisation
al so nunbers bodies with collegiate and, to sone
extent, independent features. These bodi es, which can
be local, regional or central bodies, are normally
jointly referred to as "boards and councils".

These bodies are very different in nature both in
conposition and in function. There are three main
types: councils, i.e. bodies wth advisory functions
only, admnistrative boards whose functions are
mostly simlar to the ordinary functions perforned by
the admnistrative authorities; and quasi-court
tribunals performng functions close to the functions
exercised by the courts.
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The quasi-court tribunals are particularly inter-
esting inrelation to the question of admnistrative
recourse as legislation has often provided for a
ruling nade by a local governnent or central govern-
sent authority to be brought up for trial by such a
quasi -court conplaints tribunal .

The idea of establishing these tribunals is prinarily
based on the considerations of securing lav and
order. The legislation therefore often requires the
chairman of the tribunals to satisfy the conditions
for being appointed a Hgh Qourt or Lower Qourt
judge. The lawcan al so provi de special rules of pro-
cedure which inplies that the tribunal, in its
proceedi ngs, can foll owthe sane rul»es, In principle,
which apply to the courts. In particular, oral pro-
ceedi ngs can be introduced in tribunal hearings, and
the official principle can step down in favour of the
negotiation principle wth the consequence that the
tribunal is bound by the allegations and represent s-
tions of the parties, to be thus restricted in its
access of exam nation, and | eavi ng t he evi dence t o be
procured by the parties. If norules of procedure are
specified by legislation, the ordinary admnistrative

rul es extend to t he process.

These conplaints boards are part of the public
admnistration irrespective of their quasi-court
character. Their rulings can therefore be submtted
for trial by the courts according to the general

rules of the Danish Admnistration of Justice Act,
cf. belowin 5.
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4, The Fol keti ng Orbudsman

4.1 Background

TheDani shGonstitutional Act, S53, cont ai hsa
provision for determning by lawthat the Folketing
shall elect one or two non-MPs to supervise the civil
and mlitary governnent servi ces.

By the Oibudsman Act No. 203 of 11 June 1954 one
person is to be elected t he Fol keti ng Orbudsnan.

4.2 Terns of Reference of the Ombudsman

The Oudsnan's (o Public Affairs (Qnmissi oner)
terns of reference were confined, initialy, to
mnisters, civil servants, and all others in control
governnent service. By statutory anendnent of 1961,
they were extended to include persons engaged in
| ocal governnent service in nmatters were resort to
a central governnment authority is provided for. A
| ocal governnent council as awholeis not subject to
the Oiudsnan's jurisdiction, unless he decides to
investigate a natter of his own initiative, when a
violation of essential judicial interests would be
post ul at ed.

The Onbudsnan' s terns of reference do not extendto
the division of admnistration entrusted to judges
and other court staff, Parliament and itscomm tt ees,
or officials of the National Church in natters
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directly or indirectly relating to doctrine or
gospel .

In contrast to the admnistrative recourse, the
subj ect-natter of the action wth the Orbudsman is
not confinedtodeci si onsnadebyadmni strativel aw

but al so includes the execution of authority.

I4.3 Actionable Cases

A case is actionable wth the Qibudsnan by conpl ai nt
or by the Qvbudsman sponsoring investigations into a
matter.

Anyone nay conpl ai n to the Qrbudsman. The conpl ai nant
needs not be a party to the case. This is an "actio
popul aris", and in this respect, the access to bring
a case before the Onbudsnan is nore liberal than the
access to seek recourse wth a higher admnistrative
authority. This is balanced by the fact that the
Orbudsrman nay refuse to consider the case.

No particular rules govern the conplaint on formor
content. However, the conplaints nust be not be
anonynous and the conplaints should as far as pos-
sible be in witing and substantiated by evidence.

(onpl ai nts about deci sions whi ch nay be alterabl e by
a higher admnistrative authority cannot be referred
to the Qbudsnan until such higher authority has nade
its decision. Conplaints concerning the execution of
authority may nevertheless be lodged wth the Om
budsnman - irrespective of the existence of any
exceptional legal provision for conplaining of the
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execution of authority to a higher admnistrative
authority and this option of recourse renains unex-
pl oi t ed.

Lodgi ng a conpl aint wth the Oudsnan does not have
A suspensi ve effect on the particular admnistrative
ruling. In special cases, however, the Obudsnhan
recommends that the appropriate authority allow the
case to stay. Such recommendations are not legally
binding on the authority but carry considerable
wei ght in practice, see belowin 4.5

Any conplaint nust be lodged with the Orudsnan
within a year of coomtting the act, i.e. one year
reckoned from the date of decision or procedure or
the actual action took place. In cases where the
admnistrative recourse nust be exploited, tine is
reckoned from the date of decision by the higher
authority.

Conpl aining to the Qrbudsnan - like any conplaint
lodged with a higher admnistrative authority - is
free of charge.

4.4 Procedure

The Onbudsnan Act nakes but few procedural provisions
which on principle are identical for conplaints
received as for cases personally sponsored by the

Onbudsman. Ageneral feature is the far nore infornal
procedure wth the Qrbudsman than with the courts and

t he admni strati on.
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(he of the nost inportant principles applying to the
procedure wth the Orbudsnan is the official prin-
ciple, according to which the budsnan hinself
i nvestigates cases appointed for decision on a point
of substance. Is this connection the Orpudsnan | et
provides that the admnistrative authorities are
under orders to furnish the Qibudsnan wth infor-
mation necessary for the investigation. The contra-
dictory principle plays another key role in the
investigation by the nbudsman. In general, the
Qrbudsman wll submt to the parties concerned
(admnistrative authority and, perhaps, the conpl ai-
nant) the docunents of the case before naking a
decision. The Onhbudsnman will nornally deal V\HH a
case in witing.

Wien the Qnbudsnan has conpl eted his investigations
into the facts and | egal consequences on the point of
substance, the case is conpleted by a note o! a
report sent to the conplainant and a copy to the
appropriate authority. The report reproduces the
actual circunstances of the case and sets out the
grounds, indetail, for the conclusion arrived at, by
t he Qrbudsman.

4.5 Trid

As far as procedure is concerned, the Obudsnan
examnes whether the statutes and general roles of
admnistrative |aw have been observed. He further
examnes whether the procedure followed by the
admnistration is in agreement wth admnistrative
| awand "good adm ni stration practice". Trial by the



- 18 -

nbudsnan extends to questions of procedure which
differ ininportance in relation to the decisions of
the admnistration. Be examnes, inter alia, whether
the admnistration has considered the case wthin a
reasonable tine and whether the admnistration has
established special routines to avoid any prol onga-
tion of procedure.

On the point of substance the Qrbudsnan verifies the
legitinacy, in particular the question whether the
decision nade is adequately warranted by lawor rul es
In pursuance of law In this connection the Ohbudsnan
verifies the fact and interpretation on which the
admni stration based its decision.

As far as discretionary decisions are concerned, the
Qrbudsnman re-examnes the criteria for discretion
whi ch are subject tojudicia regulation. Be examnes
the grounds for exercising discretion, i.e. the
validity and adequacy of the actual foundation of the
decision of the admnistration. Futhernore, he
decides whether the admnistration has taken all
rel evant considerations into account and whet her t he
admni stration has enphasi sed natters of irrel evance.
On the other hand be does not generally try the
actual weighing of relevant discretionary considera-

tions.

Wiere the examnation of execution of authority is
concer ned, the nbudsnan does not just nerely control
the legality of admnistrative acts, he al so exam nes
as far as possible the expediency of the actual
behavi our of the admnistration.
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The traditional reactions are not at the hbudsnan' s
disposal. Thus it is not withinhis powers to declare
a decision null and void, and he cannot pass sentence
or award conpensation. However, he is authorized to
direct the Public Prosecutor to institute crim nal
proceedi ngs agai nst people in the governnent services
and he nay direct the relevant authority to institute

disciplinary action against public servants. In real
life, these powers are not inportant.

In practice, the nmost inportant ways of reaction open
to the nbudsnan are that he nay state hie. opinion of
the matter to the relevant authority and he nay
establish deficiencies in current lave and admni-
strative regul ations and suggest neasurenents for the
pronotion of lav and order or inprovenent of the
admni strati on.

The nbudsnan' s recommendations are largely fol | owned
by the adm ni strati on.

5. The Admni stration of Qvil Justice

5.1 Introduction

The Danish Admnistration of Justice Act (Promilga-
tion Oder no. 567 dated 1 Sept enber 1986 w t h anend-
ments) establishes the legal basis for the organi sa-
tion of the admnistration of justice is Dennark. The
admnistration of justice enbraces civil justice and
crimnal justice. The admnistration of crimnal

justice conprises the rules governing cases con-
cerni ng puni shnent and ot her |egal consequences of a



- 20 -

crimnal offence. The admnistrationof civil justice
Is made up by the rules governing proceedings in
civil actions, the bailiff's court and the probate
court.

5.2 (ourt organisation

The ordinary courts of Dennark are the Suprene Gourt,
the Hgh Gourts and Lower Courts as well as the
Maritine and Cormercial Court in (openhagen.

The Supreme Gourt is the highest court of the Real m
It consists of a Chief Justice and fourteen other
H gh Gourt judges. Cases tried by the Suprene Qourt
require a sitting of at least five judges unless
ot herw se provided for.

There are two Hgh Qourts, i.e. the Eastern Hgh
Court and the Vestern Hgh Gourt. The Eastern Hgh
Court has a Chief Justice and 45 other H gh Qourt
judges. The Vestern Hgh Court, has a Chief Justice
and 22 other Hgh Qourt judges. The H gh Gourts have
jurisdiction both to hear and decide cases in the
first instance and to try hearings and decisions by
the Lower Courts in appeal cases. Nornmally three
judges sit in cases heard by the Hgh Courts,

The country is divided into 82 |ower-court districts
having jurisdiction to hear and decide |egal actions
and effecting judicial acts according to the rul es of
the Admnistration of Justice Act. Nornally, only one
judge sits in cases heard by the Lower Qourts.
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The Maritime and Commercial Gourt has jurisdiction,
inter alia, in cases where special know edge of
naritine and commercial affairs is particularly
inportant and its decisions nay be appealed directly

The ordinary court organisation i s charted i n Appen-
dix 3.

5.3 Nature of cases

Cases concerning trials of execution of authority are
heard wthin the frameworks of crimnal justice or
general civil justice. The particular system of
admni strative procedure for hearing cases concerning
violations of the special legislation of public |aw
Is discussed in 6.

In acivil case, the examnation can take pl ace both
in cases between the relevant authority and the
citizen as well as in cases to which the authority is
not a party. The examnation includes not only
decisions of admnistrative |law but a so cases of
execution of authority.

54 Rght of action

Mbt everyone has a right to bring an action con-
cerning the application of |aw by the admnistration
before the courts. They nast have a right of action.

Sonetines the question of right of action is decided
by statute. In other cases, the principal criterion
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for deciding the right of action in regard to a
person is the sane as in the admnistrative recourse,
vi z. the person concerned nust have a naj or indivi du-
al judicial interest in the outcone of the case

Trial by the courts of the application of lawby the
admnistration - like the admnistrative recourse -
Is prinarily a renedy for the individual concerned;
as a rule, the individual citizen cannot be assuned
to have general access out of general socia regards
to conduct an examnation of the legitimacy of the
application of lav by the admnistration (actio
popul aris). A further right of action (actio popu-
| aris) cannot be regarded as conpl etel y excl uded when
it cones to the enforcenent by private persons of
provisions in public |aw

A citizen or an admnistrative authority do not,
according to Danish lav, have a right to denand a
premature statenent from the courts as to how to
solve a judicial problemof admnistration in a ease
pending the decision of the admnistrative authority.

55 Admnistrative Recourse, Tine-limts,Hnality
and Suspensi on

There is no demand for exhausting the admnistrative
recourse. Therefore, nothing prevents a citizen from
bringing a case against the admnistration though he
has access to conplain of the decision to a superior
authority or a particuar board of conplaint. Gti-
zens wll often avail thensel ves of any free options
of recourse before instituting proceedings, and
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legislation enmbodies a nunber of specia rules
prescribing the exploitation of recourse as a prior
condi tion of process.

No ordinary time-Limt is established for taking a
deci sion nade by the admnistration into court. It

Is not unlikely that according to circunstances the
courts wll find for the admnistration on grounds of

| ai ssez-faire if an unreasonable tine has passed

since a final and concl usi ve decision was nade by the

admnistration. This is particularly true for cases

where other citizens are parties to the case and have

adapted to the decision. The legislation nmay further

stipulate tine-limts wthin which the case Bust be

brought before the courts. In such cases the admni -

stration is under duty to notify the citizen of any

tine-limts in connection wth the decision.

S nce the nstitutional Act of 1849 the courts have
accepted that finality clauses are incorporated in
the statutes to the effect that certain admnistative
cases cannot be nade subject to examnation by the
courts. Hnality clauses have not, however, found
their way into statutes for the past fewdecades, and
in practice the courts interpret the finality clause
in a restrictive sense so that often they find
thensel ves entitled to try certain questions |ike the
occurrence of fornal deficiencies in connection wth
the decision or whether the admnistration has
twsted its powers, even in spite of any statutory
finality clause.
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I n pursuance of the Constitutional Act, S63, as 1
(2, instituting proceedi ngs does not have a suspen-
sive effect on the admnistrative decision. This
provision does not exclude that the question of
suspensi ve effect nay be expressly provided by
stat ute.

5.6 Procedure

The procedure in cases of admnistrative | aw standi ng
trial wthin the franework of the admnistration of
civil justice is essentially different from the
procedure which applied prior to the institution of
pr oceedi ngs.

Preparation of the case by the admnistration will
rely on the official principle, according to which
the admnistration is responsible for the production
of evidence. The procedure of the courts on the
ot her hand, adopts the negotiation principle to nean
that proceedings wll be predomnated by the allega-
tions and representations of the parties, and also
the production of evidence wll be entrusted to the
parties. In addition, proceedings wll prinarily take
pl ace as oral negotiations between the parties to be
concluded by oral pleadings whilst the procedure
foll oned by the admnistration - al so in the recourse
instance - istypically inwiting. Representation by
attorney is normally required in court actions but
is seldomseen in the admnistration although it is
al lowed. Furthernore, court proceedings are not free;
the plaintiff nust pay court fees and the parties are
to pay the cost of the case in such a way that the
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unsuccessful party is generally called upon to
I ndermi fy t he opposi te party for expenses i ncurred as
a consequence of court proceedings. Uon request,
however, a person may be granted free legal aid if he
is deenmed to have a reasonabl e cause to carry on a
|awsuit and be cannot pay the costs invol ved w t hout
being seriously deprived. Fee legal aidin the first
instance is granted by the county governor whilst the
decisions by the county governors may be arpared
of to the Mnister of Justice. Fee lega ad in
appeal cases and cases of interlocutory appeal is
granted by the Mnister of Justice.

5.7 Instituting Proceed ngs

An action is usually started either in a Loner Gourt
or in the Hgh Qourt of Justice in the first in-
stance. The principa criterion to deci de whether the
case is to be brought before a Lower Qourt or the
H gh Gourt of Justice is the sane whether or not the
case is of an admnistrative character. It is ge-
neral |y decided by the noney val ue of the subject-
nmatter. |If the noney val ue of the subject-natter is
determnable, the case wll start at the Lower
Qourts. Gases for clains valued at or exceeding a
val ue of DKK 500,000 in noney terns nust be referred
tothe Hgh Gurt of Justice at the request of either
party. Alower Gourt nay furthernore refer a case for
hearing in the Hgh Gourt on the point of principle
in the case or if it is instituted by or against a

public authority.
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If the money worth of the subject-natter is not
determnable, the case is to be taken to the Hgh
Qourt provided it is nownhere in the Admnistration of
Justice Act stipulated that the case nust be brought
before a Lower Court.

Gases for the examnation of decisions nade by a
mnistry or a central governnent instance of com
plaint of the highest admnistrative jurisdiction, in
deci ding cases between public authorities and private
persons, nust - unless the parties agree on negota-
tion in a Lower Qourt - be heard by the Hgh Qourt.
The reason is that the collegiate conposition of the
Hgh Qourts is considered a natural forumfor criti-
cisa of the highest governnent authorities. Peering
on this point the special legislation nay expressly
provi de for such cases to be heard by the Hgh Gurt.
In such cases it nust generally be assuned that the
parties are precluded fromagreei ng on proceedings in
a Lower Qourt.

5.8 Appeal

A though Dennark has a three-tier court organisation
(Lower Qourts, Hgh Gourts and the Suprene Qourt) the
system of appeal allow judgenent and other judicial
decisions - irrespective of the nature of case or its
value - to be submtted to a second but not to a
third instance (two instance principle).

The tine for appeal froma Lower Gourt to the Hgh

Qourt is four weeks; the tine for appeal to the
Supreme Gourt of a judgenent which the Hgh Qourt of
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Justi ce has pronounced as a court of first instance
is eight weeks. Appeal of a judgenent .Wthin the
expiry of the tine alloned for execution generally
has a suspensi ve ef f ect .

The Admnistration of Justice Act provides special
rules for judgenents pronounced by the HgH Gourt as
acourt of appeal to be referred to the Suprene Qourt
by special permssion (third instance perm ssion)
fromthe Mnistry of Justice. Such permission presup-
poses a case to touch :upon principle or the existen-
ce of specia grounds. Application for third instan
ce permssion nust be submtted to the Mnistry of
Justice not later than eight weeks after pronoun-
cenent of judgenent. The Mnistry of Justice my ex-
ceptionally grant third instance permssion if the
application is del ayed, such later date not to exceed
one year after the pronouncenent.

59 Tri al

The paranount rule for court re-examniation of the
execution of authority is to find out whether an
admni strative decision should be declared void wth
the consequence that the courts wll nake, a new
decision substituting the void decision, that the
decision is nullified, or the case is remtted for
reconsi deration by the admnistration. The object of
the examnation may also be ained to find out if
coersive neasures nay be adjudicated, particularly
liability for danages. The question of liability for
danages is of particular inportance in connection
W th an examnation of the execution of authority,
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The courts do not hold back from examning the
assessenent of the actual facts on which the admni-
stration relied for its decision. If the: courts find
that an error has been coomtted in fact, the real
fact wll be adopted for the grounds.

The re-examnation by the courts of the judicia
aspects of admnistrative decisions, on the other
hand, is nore or less penetrating according to the
nature and legal basis for the admnistrative deci-
sion submtted for trial. The intensity of court
control depends on many factors, including to what
extent the admnistration by its decision was re-
stricted by rules of lav of the type which the courts
usual |y adopt as a basis for their own decisions.

Thus the courts examne whether the admnistration
has set aside the rules of procedure, including the
rues on capacity and the hearing of parties. The
courts further examne whether the decision of
admnistrative law is sufficiently warranted by
statute or regul ations issued i n pursuance of law As
far as discretionary cases are concerned, the courts
examne whether the decision relies on matters of
irrel evance or whether the doctrines of equality or
proportionality mght have been ignored. The courts
wll generally not, however, go into an examnation
of the weighing of considerations on which the
admnistrative decision relied. In sone cases the
courts nay specifically be called upon by statutory
provision or assunption to nake a conpl ete exam ne-
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tion of the discretion exercised by the admnistra-
tion.

6. Systemof Admnistrative Procedure for the Trial
of Cases Concerning Violation of the Special Legisla-
tion wthin Rublic Law

Public law statutes generally prescribe puni shnent
for the violation of particularly inportant regul a-
tions including disobedience or neglect of a ban or
a prerequisite for a permt or certification as lad
down by law

The typical sanction for an offence under public |aw
is a fine letting the sentence be cal cul ated accor-
ding to a rates system In this context, the police
has general authority to prepare a fine in lieu of
prosecution and the case can then be decided out of
court, if the accused admts his offence. Public |aw
legislation - notably wthin direct and indirect
taxes - enpowers the admnistrative authorities to
deci de cases by a fine.

In cases where a fine is no option, the accused nost
be charged in accordance with the general rules of
crimnal justice. Cases are usually tried as police
cases and it devol ves upon the Chief of Police to
prosecute in a Lower Qourt. The cases are nornally
adjudicated by one professional judge who wll be
assisted by two assessors in cases where the penalty
is likely to rise over a fine or where the case is
otherw se deemed to interfere seriously wth the
private life of the accused or the case carries
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particular public interest. During the proceed ngs
the courts try the l egal basis for the cla masserted
by the admnistration, i.e. they test the rules of
procedure and questions of authority until the
restrictions applying to the examnation of the
discretion in admnistrative |law

No |ater than 14 days after sentence has been passed
nmay the accused or the PRublic Prosecutor appeal
against a Lover (ourt judgenent to the appurtenant
H gh Qourt. In police cases, however, the Prosecutor
can appeal against a the Lover Gourt judgenent to the
Hgh Gourt only if legal consequences other than fine
and sequestration nay result according to the pro-
visions clainmed in the indictnent. The accused can
furthernore appeal to the Hgh Gourt only if he has
appeared i n court and has been sentenced to nore t han
ten daily penalties or a fine of DXX 1,000 or the
sequestration of objects of a simlar value or other
consequences adj udicated in pursuance of public |aw
The Mnistry of Justice may, however, grant perms-
sion to appeal judgenents which are not immediately
subject of appeal to the Hgh Gourt on the point of
the principle character of the case or if advocated

on specific grounds.

The judgment pronounced in appeal by the Hgh Qourt
cannot be appeal ed to the Suprene Qourt. However, the
Mnistry of Justice nay grant permssion of appeal on
the point of the principle character of the case or

I f advocated on specific grounds.
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7. Satistics

The Dani sh public admnistration enpl oys over 700,000

peopl e who nake mllions of decisions every year in
addi ti ontoactual executionof adm ni strati on.

The Fol ket i ng Onioudsnan recorded 1,875 cases i n 1988.
95 were sponsarsed by hi nsel f.

There are norel i abl e data on t he nunter of admni -
atrativa cases heard by Danish courts. There are
reasons to believe that - inclusive of cases con-
ear ni ng transgressi ons under admni strativelaw- the
nunber nay be | ess than 10,000. The nunber of cases
for examnation by the courts of admnistrative
decisions wthin civil jurisdiction is thus, presu-
nabl y, bel owl1,000. By way of conparisonthree of the
quasi -court tribunal s - the Soecial Tax Tribunal, the
Social Board of Appeal s, and the Uhenpl oynent. In-
surance Tribunal - estinated that they woul d deci de
about 6,800, about 8,000, and about 1,000 cases,
respectively, in 1988.

The Lower Qourt s heard220, 805ci vi | lawsuitsin1988
whilst the Eastern Hgh QGourt and the Wstern H gh
Qourt heard 1,329 and 634 civil cases as courts of
first instance. Decisions in civil appeal cases
counted 1,601 and 1, 223, respectively, in 1988.

In 1988, the Suprene Gourt deci ded 286 appeal cases
wthin civil justice. Judgenents were pronounced in
159 cases. Additionally, 13 cases were taken to the
Suprene Court on the basis of third instance perm s-
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sion fromthe Mnistry of Justice. Far bel owhal f of
t he appeal cases before the Suprene Gourt are con-
cerned wth admnistrative law and about 1/3 are
concerned with tax law C the 1988 decided appeal
cases three cases |asted between two and m x nont hs,
thirty varied between six and twelve nonths, and 125
| asted one year or nore. In 1989 the length of cases
was drastically reduced as preparation before court
procedure is now conmonly in witing. Tine appointed
for proceedings in court has currently been reduced
to four nonths.

8. oncl usi on

There are nmany screens wthin the Danish systemof,
admnistrative law filtering the maority of cases
brought before the courts including the Suprene Gourt
of Judicature. As a paranount rule, the organisation
of admnistrative authorities allow a citizen to
have the admnistrative ruling tried by one or nore
subsequent administrative, authorities, usually free
of charge. The admnistrative recourse ensures an
effective examnation of the decisions conplai ned of.
Wong decisions wll be altered by the instance of
conplaints, which elimnates the reason for a com
plainant to take the case to the courts for tria.
In cases where the decision is upheld, conplainants
often find satisfaction in having their case tried by
an instance of conplaints - particul arly because the
grounds often account for the outcone in nore detail
andineasier terns viewed against new naterial, a
nore thorough hearing of the case and contradiction,
offering the conplainant an opportunity to nake a
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coherent representation of his case. This i s especi -
ally true in cases where the instance of conpl ai nt
Is an admnistrative board of quasi-court character,
whose conpet ence and objectivity appear trustworthy
inthe mnds of citizers.

onpl ai nants  who declines contentnent wth the
admnistrative decision nade by instances of com
plaint are given a free option to conplain of the
case to the Fol keti ng Qrbudsnan. The Orbudsman is
al so enpowered to decide conplaints of the actual
execution of authority which, generally, is not
subject to admnistrative recourse. The budsnan
contributes in this way to reducing the nunber of
cases concerning the actual execution of authority
which citizens institute against the admnistration.

A further neasure limting the nunber of cases before
the courts is in the fact that Danish | aw does not
provide general access for an individual - out of
general social regards - to contest the legitinacy of
the law as applied by the admnstration (actio
popul aris); the citizen has to prove his right of
action/ i.e. anmgor/ judicial/ individual interest
in the outcone of the case.

Even in cases where the citizen does have a right of
action, he wll often hesitate before instituting
proceedi ngs against the admnistration. The |awsuit
costs noney because - except for cases granted free
legal aid - the citizen nust pay the costs of the

case, including court fees and | egal expenses, and he
nmay expect to have his expenses reinbursed provided
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only judgenent is pronounced in his favour. Qourt
examnation of the discretion exercised by the
admnistrative authority is also restricted to the
effect that the citizen is not generally encouraged
toinstitute proceedi ngs agai nst the adm nistration
unless he can point toany |egal deficiencyinthe
deci sion nade by the admnistration.

(he nore screen enters when the discussion is about
bringing admnistrative cases before the Suprene
Qourt. If a lawsuit against the admnistration is to
be instituted at the Lower (ourt as the court of
first instance, the decision of the Lover Gourt can
only be tried by the Hgh Gourt, owng to the two
instance principle. The possibility of the Mnistry
of Justice to grant third instance permssion for a
decision in an appeal case heard by the Hgh Gourt to
be brought before the SQuprene Gourt as well, is only
used on very few occasions because it is stipulated
that the natter nust be of a principle character or
that special circunstances nust be present.

nly where the admnistrative case is instituted at
the Hgh Qourt as the court of first instance, wll
there be general access for the party to take the
deci sion of the Hgh Gourt to the Suprene Gourt. Such
occasi ons are rare but nay ari se when the noney worth
of the subject-nmatter is not determnable, and the
case is not subject to hearing by a Lower Court, or
if it concerns a matter of principle or particularly
serious interference (e.g. cases concerning noney
val ues over DKK 500,000 if one of the parties requ-
ests that the case be referred to the Hgh Gourt),



or if instituted against the highest admnistrative
authorities wthin the governnent services.

There is no reason for debarring, generally, the
access of examnation in the Suprene Gourt in these
cases, and as a natter of principle, a case should
aways be allowed for trial twce. In addition these
cases typically touch upon natters of principle or
particularly serious interference so there is a need
for these cases to be allowed trial by the Suprene
Qourt of the Real m

Cases before the Suprenme Court take rather a short
tine owng to the fact that preparation before pro-
ceedinga is primarily in witing. The tine :appointed
for hearing the case is currently down at four nonths
and shoul d not be reduced any further if the counsels
of the parties are to have a reasonabl e tine in which
to prepare the case thoroughly before proceedi ngs.

Against this background it is concluded that the
Dani sh systemof admnistrative process is such that
at the nonent there is no need to reduce the nunber
and | ength of admnistrative cases before the Suprene
Qourt of Judi cature in Dennark.
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Amix 1
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Administration Adainistration
Special Admini- Boards and Minister
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The Department
The Directorate
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Level Boards and Regional govt County
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Local Local District govt Primary
Level Boards and authorities

e 5 local govt
ouncils
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Appendi x 2

The Appeal Systemin Different Adm nistrative Areas

1. Relief Cases in Social Security

According to the Social Security Act (Promul gation
Qder No. 171, dated25March1987wth anmendnents on
social security) the prinmary local governnent (local
governnent board) it invested wth powers to decide
cases of socia security, including decisions con-
cerning financia relief.

Decisions of the prinary local governnents may -
w thin four weeks of notification of the decision to
t he person concerned - be brought before the Gounty
Board of Appeals, and in Copenhagen and Frederiks-
berg, before the Social Board of Appeals. A Qunty
Board of Appeals has been set up for each county
consi sting of 3 nenbers whose terns of reference nake
them quite independent of instructions relating to
procedure and decision in the individual case. The
Board Bay rul e that the deci si on causing the com

plaint be dismssed, affirned, rescinded, or re-
versed. The Board nay furthernore remt the ease for
re-examnation by an authority which has not pre-
viously ruled in the case. The Board is not in any
way restricted in its dealings by the allegations of

the parti es.

Decisions of the Qounty Board of Appeal cannot be
brought before any other admnistrative authority.
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The Social Board of Appeals may admt a case for
proceedings if the Board finds that the case concerns
a matter of principle. The Board, whose terns of
reference nake it independent of instructions rela-
ting to the procedure and decision of individual
cases, consists of a Chief Conmissioner, Comm ssi o-

ners and a nunber of designated nenbers as well as a
secretariat. The Chief Gonmissioner and his CGonms-
aioners nmust hold graduate certificates in law
political science or economcs, or be simlarly
educat ed. The admnistration of the Board is managed
by a secretariat assisting the Gnmssioners in
consi dering eases submtted to the Board. The deci -
sions of the Board are generally nade in a neeting
between one Gorm ssioner acting as chairnan and two
desi gnat ed nenbers. The Board nay decide to dismss,
affirm rescind or reverse the decision constituting
t he cause for conplaint. The Board nay remt the case
for re-examnation or refer it for hearing by an
authority which has not previously ruled in the case.
The Board is net restricted by the allegations of the

parties.
The recourse systemis organised as fol l ows

The Social Board of Appeal s

Qounty Board Gounty Board

of Appeal s of Appeal s
(Qopenhagen and _ _ _ _
F ederi KSburg Prlrraré) Pri nar Prinar Prinary
Local QGovts Local vt Local (vt Local Govt | ocal Govt
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2. Cases Under The Aliens Act
|

The Aliens Act (Pronul gation Order Mb. 462 of 26 June
1987) enpowers the Drectorate for Aliens to act as
afirst i nstance for deci si ons i n cases concer ni ng
visa, residence and |abour permts, etc. to for-
ei gners.

Decisions nade by the Orectorate for Aiens nay ge-
nerallybe conplained of totheMnistryof Justice.
No statutory tine-limt has been specified for the
conpl ai nt.

(onpl ai nts agai nst deci sions nade by the Drectorate
for Aliens concerning sone special refugee questions
nust be brought before the Refugee Board. They are
cases in which the Drectorate for Aliens refuses to
grant an enpl oynent permt to a foreigner who clains
to qualify under the refugee provisions of the Aliens
Act. They are further cases in which a permt granted
according to the refugee regulations ia repeal ed or
wthdrawsn and cases in which the DOrectorate for
Aiens refuses to issue a Danish traveller's docunent
for refugees or wthdraws such a traveller's docu-
nent. Lodging a conplaint with the Refugee Board has
a suspensive effect.

The Refugee Board consists of a chairnan and a nunber
of vice-chairnen and other nenbers as determined by
the Mnister of Justice. In considering a case the
Board generally aits wth the chairman or one of the
vi ce-chai rnen, and six nenbers, three of which are to
be designated upon recomendation fromthe Mnister
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for Social Affairs, the Foreign Mnister or the Board
of Gounsels as well as two nmenbers designated upon
reconmendati on fromthe Dani sh Refugee) Qouncil. The
chai rman and the vice-chai rnen are to be prof essi onal
judges. Designations) nmade by the Mnister of Justice
extend for a period of four years.

The Refugee Board nakes its own inquiries into the
case and nakes decisions on the hearing of the
foreigner and testinonies and on the procurenent of
ot her evidence. The Refugee Board nmay, if necessary,
assi gn a counsel for the foreigner, who nust be given
an opportunity to famliarise hinself wth the
docunents of the case and to nake a statenent there-
on. The foreigner or the assigned counsel axe fur-
thernore entitled to present the case to the Board,
and the Board can decide on oral proceedi ngs.

The recourse systemin the sphere of the Aiens Act
Is organised as follows:

The Refugee Board The Mnistry of Justice

The DOrectorate for Aiens



Bigh Court of Justice

o)

The Supreme Court of Judicature

Western Division Bastera Divisicn





