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|. Legal Principles

The quantity and duration of procedures before the admnistra-
tive courts has for a long time been an unresolved problem

in the Federal Republic of Germany . Wilst the legislative
bodi es and courts alike have made great efforts to relieve
this situation, they have not been able to point to a decisive
success. This can easily be denonstrated using the statistics
available up to 1987.



1. Present position
1.1. Quantity of proceedings

The nunber of actions brought before the adm nistra-
tive courts was 65,938 in 1975 as against 119,674 in
1987. In other words, this figure has al nost doubl ed

in the period in question. At the H gher Adm nistra-
tive Courts, thesuperior instance in the admnistrative
jurisdiction of the Federal Republic of Germany, the
nunber of appeals on points of law and fact |odged in
the sane period rose from9,019 to 17,862, whereby the
last figure also includes appeal s (Beschwerden) against
refusal of |eave to appeal on points of |aw and fact
(Berufung). At the Federal Adm nistrative Court , the
supreme instance in admnistrative jurisdiction, the
recorded nunber of appeals on questions of |aw only
(Revi sionen) and of appeal s against refusal of |eave

to appeal on questions of |aw increased from 1,672

in 1975 to 2,593 in 1987. These figures fail in part

to take account of the nunmerous actions which relate

to specific measures or specific areas of the |aw,

and whi ch have produced an exceptionally heavy work-
load for the courts at all instances. The plan to build
a new airport in Minich led on its ow to 5000 actions
bei ng brought against it at Munich Adm nistrative Court.
Agai n, every year nore than 100,000 persons seek asylum
in the Federal Republic of Germany, with the applic-
ations they make to the relevant authority largely re-
mai ni ng wi thout success. Judicial proceedings for the
granting of asylumreached a peak in 1980 with 48, 781
actions, and then dropped to 10,828 by the year 1984
followng |egislative measures before rising again to
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35,363 actions in 1987. At the Federal Adm nistrative
Court, appeals in asylum cases reached an all-tine high
in 1982, with 10,003 "Beschwerden" and 1,213 appeals

on points of law These represented over half of all
the appeal s lodged with the Federal Adm nistrative
Court. This situation has pronpted the legislator to
restrict the possibility of bringing asyl um cases before
the Federal Adm nistrative Court.

Also of great significance at first and second instance
are, in quantitive terms, proceedings seeking tenpo-
rary injunctions. \Were an adm nistrative body is
pl anning some kind of definite intervention, the lega
remedi es avail abl e agai nst such measures generally
have a suspensory effect - that is, the measures my
not be inplemented until a final decision has been taker
There is no such suspensory effect where the rel evant
statute expressly indicates this (e.g. in the event of
a request for paynent of public taxes and charges, or
orders and neasures by |law enforcenent officers of the
police which brook no delay). Another case in point
here woul d be an authority ordering immediate enforce-
ment in the public interest or in the overwhel m ng
interest of a party. However, in these cases, too,
accel erated proceedi ngs independent of the action
brought may result in the suspensive effect being
tenporarily re-instated by judicial decision
Turning to social welfare

the court can issue a tenporary injunction before
an action has been brought. Proceedings for tenporary
i njunctions have quadrupled in the period here taken
as a basis: 23,972 in 1975 as against 91,369 in 1987.
A significant factor here has been special devel op-
ments in specific areas. Al ongside asylum cases, we
can set in particular proceedings seeking adm ssion
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to university in subjects where student places
are restricted (between 20,000 and 40,000 ori gi nating
applications annually) and, in 1987, proceedi ngs agai nst
t he popul ation census conducted in that year (about
50,000 originating applications).

Duration of proceedings

The average length of proceedings has changed only
slightly in recent years at the admnistrative courts
and Hi gher Adm nistrative Courts.

Both for actions and
appeal s on points of law and fact, the relevant figure
has been between 12 and 13 nonths. At the Federal Ad-
mnistrative Court, the duration of proceedings |ead-
ing to a final decision on an appeal on questions of
law went up from 20.5 months in 1975 to 22.5 nmonths in
1987, whereas inthe case of "Beschwerde" proceedings
it dropped in the sane period from#6.2 to 3.4 nonths.
This neans that on the whole, proceedings take too |ong.
A person whose case goes through three instances nust
reckon with at least three or four years before ob-
taining a final decision.

Reasons for the increase in the nunmber and duration
of proceedings

General |y speaking, one can fairly assume that the
average citizen's awareness and acute perception of
the law have grown just as much as his determnation
and ability to avail himself of judicial neans in
asserting his rights against the admnistration. Fre-
quently it is economc interest which prompt himto
turn to the courts. Thus for instance it may be the
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hope that he will gain time which is the notivating
force - for exanple, where court proceedings may del ay
enforcenment of an admnistrative intervention or, in
the case of asylumapplications, secure a tenporary
stay in the Federal Republic of Germany. The growth

in legal expenses insurance - that is, insurance cover-
ing the cost of representation by an attorney in liti-
gation - reduces the trouble and risks entailed by
court proceedings and leads to an increased readiness
to seek recourse to the admnistrative courts.

Al ongsi de these subjective reasons we also find ob-
jective factors producing an increase in the nunber

of proceedings and their duration. Thus for exanple

we can identify a growing "legalisation" of public

life, finding its expression in the vast nunber of

| aws and ot her norns which, with the conplicated pro-
visions they contain, are often difficult to under-
stand and interpret and, by this fact alone, provoke

| egal conflicts. Court decisions thenselves can some-
times result in new questions of law and in further
litigation. Thus the increase in the number and inten-
sity of checks on discretionary decisions taken by the
authorities has obliged the courts to occupy thenselves
with areas of the adm nistration which, in the past,
concerned them but little or not at all.

To this nust be added, finally, the fact that in

certain domains, the admnistrative courts find them
selves confronted with a large number of litigants,

They sinply by virtue of their sheer volune affect the
wor kl oad of the courts and the duration or proceedings
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The actual findings and the causes naned can possibly be
observed in the same or simlar fash ion in other Sates
as well. Any solution of the associated probl ens has

to respect certain legal principles which, inthe Federal
Republ i k of Germany, are often guaranteed in the
constitution and for this reason, could not be altered - or
at least, not wthout considerable difficulty.

2. The position at |aw
2.1. The conprehensi ve guarantee of recourse to the court

The Basic law, the constitution of the Federal Republic
of Gernany, guarantees the wde availability of |egal
renedies. This follows not only fromthe general principle
of the rule of lawenshrined for both the Federation and
the Lander in Articles 20 and 28 of the Basic Law- and
not even a constitutional anendnent can alter this - but
also fromthat fornal judicial protection against public
authority which is guaranteed in the basic rights part
of the constitution. Uhder Art. 19 para. 4 of the Basic
Law any person whose rights are violated by public
authority shall have the possibility of recourse to the
courts. Here again, it is not only a question of the
basic rights guaranteed in the constitution, but rights
of all kinds. Inthis respect, the nere allegation

that a right has been violated is enough to activate
this protective nechani sne.

The protection under |awguaranteed by At. 19 para. 4
of the Basic Lawdoes not admt any exception. There
Is no armof public authority which cannot be submtted
to a check by the courts. The judicia protection of
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the citizen against public authority is - wth certain exceptions
(e.g conpensation clains and clains for damages, which are

deci ded by the courts of ordinary jurisdiction) - the remt of
the admnistrative courts. The general clause in section 40

of the Admnistrative Qourt Gode opens up the avenue | eadi ng

to the possibility of legal redress before the admnistrative
courts inall litigation under public lawwhich is not of a
constitutional lawnature and in this case general |y deci ded

by the Qonstitutional Gourts of either the Federation or the
L&nder .

Qi ng beyond the formal possibility of recourse to the courts,
there is also a guaranteed entitlenent to a judicial control
which is genuinely effective. This requirenent of "effective
protection under |aw' ensures not only a thorough reviewby the
courts of both the legal and factual aspects of neasures taken
by the authorities, but also a judicial decisionwthin a
reasonabl e period. The titlegivenin At. 6 para 1 of the

Eur opean Gonvention on Human R ghts - nanely, to a hearing
"wthin a reasonable tine" in respect of civil rights and
crimnal charges - illumnates a principle which also carries
significance in admnistrative disputes. The protection of the

| awnust be provided early enough to be effective - a qualification
whi ch can no onger apply where such provision is nade too |ate.
The efforts to accel orate judicia proceedings do not therefore
represent a curtailnent of justice, but rather - just |ike

the check on the legality of admnistrative acts - a conponent
of an effective protection under |awand thus a constitutional
requi renent .
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2.2. Indi pendence of the courts

2.3

The endeavours to cope with and speed up admnistrative
proceedi ngs before the courts al so have to respect anot her
constitutional guarantee: the independence of the courts
and the judges. The latters are subject only to the | aw
and cannot be noved to another post wthout their consent.

The i ndependence of the courts neans that every court and
every judge assunes direct responsibility for tackling the

wor k whi ch needs to be done.

It is true that judges are al so subject to supervision in
carrying out their work. But such supervision can only be
exercised in respect of activities which do not concern
the essential s of the independence just described. (onse-
quently, it is the court itself which determnes how

t horoughl y and how speedi | y pending cases are dealt wth,
and how best to resolve the potentia conflict between a

thorough treatnent and a speedy one.

Lawf ul | udge

The guarantee that no one nay be renoved fromthe juris-
dictionof his lawful judge in At. 101 para. 1 (secod
sentence) of the Basic Lawsimlarly has a bearing on the
way the courts organize their work. The type of juris-
diction (whether ordinary or special), the court, the

i ndividual division or panel and the individual judge,

nust al | be stipulated in advance - abstractly, generally,
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and as unanbi guousl y as possible. Wthin any court, the
"lawful judge" is generally stipulated in advance for the
whol e of the court year. Alterations are only possible in
sone special cases. This neans that it is not automatically
possi bl e to entrust individual cases to specific judges

on account of their expertise or specia qualifications,

or to increase the nunber of judges sitting in conpl ex

cases.

Chai n of instances

The guarantee of protection under the lawset out in

At. 19 para. 4 of the Basic Lawprovides protection by
the courts, not against them Qonsequently, the constitution
does not guarantee nore than one instance for the deciding
of a case. There are areas, then, where a litigant does
not enjoy the possibility of an appeal on points of |aw
and fact: The admnistrative court can dismss an
application for asylumas nanifestly ill-founded;, in this
case no appeal is admtted. Innatters concerning mlitary
service, community service (e an alternative tomlitary
service) and the equalization of burdens resulting from
the last war and its aftermath, this kind of appeal is
simlarly generally ruled out. The year 1985 saw the
establ i shnent of the firstinstance jurisdiction of the

H gher Admnistrative Qourts for a variety of types of
litigation, relating prinarily to the nuclear and ot her

power industries, waste disposal and transport. For
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proceedings of this kind, therefore, there is nowonly one
instance trying the facts. Hrst-instance judgnents, however,
can still be appeal ed on points of |aw (Revision) where the
general requirenents for this are net. The Federal
Admnistrative Qourt can exceptional |y even be the sole
instance, for exanpl e, where actions are brought concerning
the state's supervisory role in the insurance field, or

agai nst the ban on supra-regional associati ons.

Nonet hel ess, under the Admnistrative Qurt Gode, there is
the general possibility of a chain of instances going from
the admnistrative court via the Hgher Admnistrative Qourt
to the Federal Admnistrative Qurt. This chain of instances
inadmnistrative jurisdiction and the different tasks of
the various instances nust remain intact; they cannot
formpart of any discussion of possible ways of coping

wth the nass of proceedings and shortening their |ength.

- 11 -



2.5. The principle of establishing the facts ex officio

Unlike the position in civil jurisdiction, where the
parties present the facts in the proceedings and have
to apply for the taking of evidence, the adm nistrative
courts research the facts of their own motion. In this
they are under a wide obligation to go to the bounds
of what is reasonable in seeking to establish the
factual position, insofar as this is necessary for a
decision on the dispute. At the sane time, of course,
this duty to clear up the facts has its limts in

the corresponding duty incunbent upon the parties -
namely, to work together with the court by detailing
the events affecting them personally, and making
suggestions as to how the facts m ght be ascertained
(in particular, by requesting the taking of evidence).

3. Possible ways of coping with the quantity and duration of
proceedi ngs

An analysis of the statistics (cf. appendix) for the quan-
tity and duration of proceedings pending at the admnistra-
tive courts shows that these two factors are in a relation-
ship of nutual dependency and thus to a certain extent are
self-regulatory: an increase in the nunber of actions

filed also produces a rise in the nunber of cases dealt
with. An upward trend in the number of proceedings does

not necessarily have to lead to an increase in their duration
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rather, such a trend - for whatever reason - can result in
shorter proceedings. Conversely, the great duration of pro-
ceedings may di ssuade sonme people from pressing ahead
with an action and thus cut down the quantity of proceed-
ings. This factual self-regulation of quantity and duration
does not however solve the problem Apart fromthe fact
that the quantity and duration of the proceedings which
remain do not give any cause for satisfaction; it hardly
seens acceptable to limt a person's opportunity of |lega
redress by having unreasonably long proceedings as a means
of deterring himfromseeking to assert his rights.

| nproving staffing numbers at the courts would simlarly
appear to be an inappropriate way of solving the problem
Al'l told, there are about 17,000 judges in the Federal He-
public of Germany, and whilst seen against this overal

total the nunber working in admnistrative jurisdiction

I's conparatively nodest, it is still very high conpared

to other EC Member States and rising even higher. At the
Adm nistrative courts, there was an increase from 706 judges
in 1975 to 1,322 in 1987; at the Hi gher Adm nistrative Court,
from249 to 393; and at the Federal Adm nistrative Court
from46 to 52. The financial resources for a further
strengthening of staff numbers at the Adm nistrative courts
are limted. Another point here is that adding to the
number of judges and divisions may produce a loss of ad-
judicative uniformty and even frictions, which in turn

can only be renedied by appellate courts and thus overal
wi Il be counter-productive as regards speedi ng up proceed-
ings. As against this, the experience gained with the

ki nds of proceedings occurring en nasse in particul ar

woul d seemto indicate that equipping the courts with
modern technical aids, especially the provision of nodern
word processing systens and a greater use of electronic
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data processing, is indispensable in all areas of the
work done by the courts if the adm nistrative courts are to

cope with their responsibilities in future (cf. on this
Part [11 below.

VWhat can be contenplated here is an attenpt to influence
the quantity and duration of proceedings by setting special
requirenents for the parties, by appropriate organisation
of the work done by the judges, and by the influence of

the Federal Adm nistrative Court as part of its role as

the supreme appeal court. \Were there is a whole mass of
proceedings relating to one specific project, or in certain
specified proceedings, thought wll have to be given to the
taking of special neasures.

II. Procedural and juridical solutions

Requi rements set for the parties

As has already been pointed out, there can be no question
of deterring the average citizen fromasserting his rights
agai nst the admnistration. At the sane tine, though,
access to the admnistrative courts ought to be limted

to the violation actually claimed and enphasis placed on
the duty of all parties to cooperate actively in the
conducting of proceedings.

1.1. Right to introduce proceedings
German adm nistrative procedural law is governed by
the principle of legal protection for the individual.
The ai mof proceedings before the adm nistrative courts

Is not to check on the objective legality of the act
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done by the adm nistrative authorities, but to pro-
tect the subjective rights of the individual. Accord-
ingly, an action is only possible where the

plaintiff can claimto have suffered a breach of his
rights. This nmeans, that an action cannot auto-
matically be successful sinply because the adm nistra-
tive act or omssion formng the subject of the action
is marred by a legal defect. Rather, it can only neet
wi th success if the plaintiff has at the sane tine
suffered a violation of his ow rights as a result

of the act or omssion. Rights which can be regarded
as qualifying for protection by the courts are all
those individual interests protected by the lega
order. Not only material rights, but also fornal

ones (e.g. right to a hearing or participation in
proceedings) qualify for protection. It is simlarly
an entitlenment of each and every citizen - and he can
seek the assistance of the courts in asserting it -
that where the admnistration has to take a decision
affecting his interests, it should exercise in a
proper and non-arbitrary fashion the discretion it
enjoys. Collective actions or applications made in
the public interest, alleging the illegality of ad-
mnistrative conduct or the invalidness of a norm

wi t hout being personally affected, are therefore

not allowed. Despite the broad area over which the
current legal order still |eaves the average citizen
subjective rights as against the admnistration, this
demand made on anyone w shing to introduce proceed-
ings sets significant bounds to the

nunber of proceedings actually brought before the
adm ni strative courts. Just as pleading a possible
infringement of one's own rights is a prerequisite
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for the admssibility of an action or application, so the prerequi-
site for leave to appeal is that the party |odging the

appeal should be aggrieved by the contested decision.
This also holds good where it is an admnistrative
authority which is lodging the appeal.

Legitimate interest to take legal action

If the help of the admnistrative courts is to be
sought, another requirement is that there should be a
need for legal redress. Such a need does not exi st
where, in view of the special circunmstances acconpanying
a specific case, introducing an action or making sone
other application to the court is not necessary - for
exanmpl e, because the plaintiff can realize his rights
in a nmore straightforward manner, because for some

ot her reason a court decision would be of no use to
him or where it is otherwise evident that the attenpt
to involve the court is a mschievous one.

Duty to work together with the court

It is already the case under current law that the
plaintiff, in his claimfor remedy, should state the
matter in issue and nake a specific application. Fur-
ther, he should attach to his statement of claimthe
adm ni strative directive being contested and the ruling
on his objection issued by the authority follow ng
prelimnary proceedings. In particular, he should

state the facts serving to establish a cause of action,
It is conducive to a shortening and speeding up of pro-
ceedings to demand of the plaintiff that he meet these
requirenents by a certain date and to dismss the
action as inadmssible where the plaintiff does not
conply. Another possibility being considered is intro-
ducing statutory provisions which extinguish certain
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rights under certain conditions - rather |ike what is to

be found in civil procedure - so that the plaintiff who
submts his claimtoo late can be turned away. A particul ar
point to be stressed here is that this need not necessarily
stand in contradiction to the above-nentioned duty incunbent
upon the court - nanely, to do all possible to establish
the facts. In asylumcases, litigation can cone to a

close as a result of the applicant ignoring the instructions
given by the court and allowng a period of nore than

three nonths to pass w thout pursuing the proceed ngs.

Qonpul sory representation by an attorney

Even stricter requirenents in the formof obligatory
representation by an attorney do not exist in admnistrative
jurisdiction to the sane extent as in civil jurisdiction.
Wereas in the latter case representation by a lawer is
already an inperative at the regional court (Landgericht)

- inother words, at the local level - parties to admni-
strative litigation do not have to take the services of

an attorney or an academc professor teaching |awat a Gernan
university until they get to the Federal Admnistrative

Qurt. Nor nust the person representing thembe specially
admtted to practise before the Federal Admnistrative

Qourt (@ position which differs fromthat obtaining at

the Federal (ourt of Justice - the "Bundesgerichtshof").

This less stringent requirenent in admnistrative juris-
diction can be explained by the fact that we are here

concerned with providing legal redress fromneasures of

public admnistration. Up to now it has not been possible

to discern whether and to what extent conpul sory representation
by an attorney has contributed to keepi ng down the nunber of pro-
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ceedi ngs before the Federal Administrative Court. It
may be that the recently introduced possibility of
training as a specialist attorney for adm nistrative
law wi || result in potential litigants receiving
nmore expert advice and thus also in a drop in the
nunber of proceedings before the Federal Adm nistra-
tive Court.

Value of the matter in dispute and costs burden

Using the value of the matter in dispute to control
the quantity of proceedings is not feasible in ad-
mnistrative jurisdiction to the extent that it is
in civil proceedings, where the vast majority of the
cases are pecuniary disputes and certain limts are
| aid down for each instance as regards the val ue of
the matter at issue. In admnistrative proceedings,
special leave of the court is required only for
appeal s on points of law and fact in connection with
monetary clains up to DM 500.- and for refund pro-
ceedi ngs between juristic persons constituted under
public lawup to DM5000.-. It is planned to double
these limts. Admnistrative cases are frequently
non-pecuniary in nature, with the result that this
kind of restriction on opportunities to appeal has
never achieved any special significance.

The court costs and attorney's fees resulting for the
plaintiff fromthe proceedings are determ ned by the
value of the matter in dispute. \Were the actua
position reached in a dispute fails to offer any

poi nters which mght be useful in fixing the anount

at stake, the law stipulates that this should be set

at the relatively low level of DM 6000.-. Consequently,
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the costs risk borne by the plaintiff in admnistrative
litigation is simlarly not very high. This would also
seemto be justified by the very nature of the conten-
tious issues here - after all, we are concerned with
the judicial control of neasures taken by public autho-
rity. The possibility of inposing an "abuse fee" on

the party concerned where legal remedies are sought
which are inadm ssible or manifestly ill-founded, exists
only for conplaints of unconstitutionality - other-
wise free on principle - before the Federal Constitu-
tional Court; it does not exist in admnistrative
jurisdiction.

Special requirements affecting the executive

Since in admnistrative litigation it is nmostly the public
authority which is involved as defendant, one thought
whi ch m ght occur is also to involve the admnistration
in the regulation of the quantity and length of pro-
ceedings both prior to and actually during the pro-
cedure. The reason why this suggests itself as an
approach is that the admnistrationjust as nuch as the
courts, is bound by the law and, in taking its de-
cisions, has to consider both the concerns of the citi-
zen and the public interest in avoiding or speeding

up proceedings.

Before court proceedings are started,
the legality and - in addition to the judicial contro
exercised - the expedience of the decision are

examned in prelimnary proceedings. In the latter
the authority initially involved has an opportunity
Itself to correct the ruling it has given. If it stands
by its decision, then the correction can be made by
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the authority dealing with the official objection to
the ruling (usually the next highest authority in the
adm ni strative hierarchy).

Once court proceedings have started, the authority can
still redress the grievance suffered by the plaintiff
and, where the court finds against it, refrain from

| odging an appeal. In Bavaria, for exanple, it is in-
tended that where the court has found in favour of the
citizen, an appeal should only be |odged against this
deci sion where the public interest requires the fur-
ther prosecution of the case, even taking into account
the burden this will inpose on the citizen in question.
| nportant here are not only the prospects of success
and the grievance which the court decision represents
for the authority, but also the interest in taking off
some of the pressurefrom the courts. A further possi-
bility is the remttal of a case to the authority so
that the facts can be further researched - sonething
which the courts are not al l owed regul ary to do as procedural
|aw stands at present. This kind of remttal could

be contenplated in particular where difficult calcu-

| ations are involved which are of a technical nature,
and which are frequently too much for the courts them
selves to deal with, thus obliging themto seek the
assi stance of specialists.

Alien to German adm nistrative procedural law is any
institution conparable to the "commssaire du gouverne-
ment" in France, who is directly involved in the pre-
paration of the oral hearing and the taking of the
decision. The "representative of the public interest”
proposed in a number of Léander, and the Chief Federa
Attorney (Oberbundesanwalt) at the Federal Admnistrative
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Qurt, have a different function. Their task is to uphold
the public interest, and this is to be distinguished from
the interests of the other parties, including the individual
authorities. In particular, they decide on their own
responsi bi l ity whether they wsh to participate in a
particul ar set of proceedings, and if so, what applications

they want to nake and what observations they wsh to put

forward. The nunber and duration of the proceedings is sonething

on whi ch they have no direct influence.
Speci al requirenents for proceedi ngs occurring en nasse

Proceedings of this kind can arise in relation to a specific
project being planned by an authority or in certain areas

of the lawas aresult of a multitude of actions being
brought which are identical or simlar. There are only
limted possibilities for draw ng such actions together

into one conpl ex.

Wiat mght be contenplated is |eaving the assertion of the
right involved to a specific organization, e.g. environnental
protection issues could be entrusted to an association
specializing in legal matters of this kind. German federal

| aw makes no provision for such actions brought by a group
or association ("\erbandskl agen"). This is possible in sone
of the "Lander" only. Wilst in practice representative

actions nay render superfluous a vast array of proceedi ngs
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brought by separate plaintiffs, the individual cannot on

the other hand be forced to allowhis personal claimto

be pursued in court by an association. This woul d contradi ct
the tradition of German admnistrative jurisdiction, where
pride of place is enjoyed not by an objective check on

the legality of the act done or planned by the admnistration,
but by the protection of subjective rights. The latter cannot
always be reduced to an common denomnator. A further point
here is that the associations are not necessarily enpowered
to assert the rights of citizens. Thus the (additional) renedy
of representative actions woul d not autonatically lead to an
easing of the burden on the courts.

Qurrently under discussion is the possibility of giving courts
the power to instruct the parties to "nass" proceedings to
appoi nt a comon attorney or - should this not prove
successful - to appoint one thensel ves. Even in just such an
event, however, there nust still renmain a guarantee that the

i ndividual can assert his own rights.
2. Expedition and limtation of proceedings by the courts

The current procedural lawfor admnistrative litigation contains
provisions for accel erating natters at every procedural stage.

Further neasures are present|y under discussion.

2.1. Thorough preparation of the date for the court hearing

The presiding or the reporting judge is required to issue
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all the necessary instructions in advance of the oral hearing

so that the dispute can be dealt if possible at the first hearing.
To the end, the parties can be asked to appear so that an attenpt
can be nade to end the dispute by a settlenent between the parties.
In addition, the parties - to the extent that this is called for -
shoul d be asked to supplenent or elucidate their witten plead ngs.
In particular, the court shoul d nake preparatory arrangenents

for the hearing of any evidence necessary and - as far as possible -
also actual |y take specific itens of evidence before the hearing.

In future, it is proposed that the reporting judge should even

be enpovered to take a final decision on the nerits if the parties
agree to this. nh the other hand, placing an obligation upon the
courts to set down a date for a hearing wthin certain tine

limts is hardly practicable, because fixing a firmdate pre- supposes
to a certain extent that the case has al ready progressed towards

a stage where a decision mght be possible. Setting too early a
date can thus lead to the hearing being adjourned and therefore
inthe final analysis to an unnecessary i mmbility in the
proceedings - not only for the court, but also for all the

parties.

At the Federal Administrative Qourt, the decisions are prepared
by special reports drawn up by the rapporteur and the co-rapporteur.
These serve as a basis for the panel's deliberations both before

and after the hearing, but are not nade available to the parties.
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22 Qal hearing or witten procedure

Regul arly the courts pass judgnent on clains for renedy and

appeal s on points of lawand fact on the basis of an oral hearing.
Judgrent can al so be passed on the basis of an oral hearing where
one or nore of the parties fail to appear on the hearing date
despite bei ng sunmoned in good tine, when they have been specially

advi sed.

Wth the consent of the parties, the court may al so deliver a

judgnent without an oral hearing. Dspensing inthis way with the

oral hearing allows the court greater flexibility in the organization
of its work and can also contribute to a shortening of the proceed ngs.
Afactor which tells against this practice, however, is that the

oral hearing offers the sole opportunity to set out the opposing
points of viewdirectly and so arrive at newinsights and greater

clarity.

The principe of oral hearing has in part already bounds set to it
by statute. Gourt decisions which do not have the status of
judgnents ("Uteile"), and which instead are given in the formof
an order ("BeschluR'), do not require an oral hearing. By such an
order the admnistrative courts decide on applications for
restoration of the suspensory effect of the fornmal objection or
request for renedy and on applications for the granting of a
tenporary injunction, the Hgher Admnistrative Qurts on requests

for review ("Beschwerden") of the orders of die admnistrative courts.
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There are also possibilities of deciding on clains for renedy and
appeal s wthout an oral hearing, even against the wshes of the
parties: inadmssible or manifestly ill-founded clains can be

di smssed by the admnistrative court - before a date for an oral
hearing has been set down - by its giving a prelimnary ruling
("Vorbeschei d') wth grounds. In practice, the |atter has not
acquired any great significance for the reason, that the parties
can counter this by requesting an oral hearing. The Admnistrative
Qourt is enpowered to decide on a claimfor renedy by giving, wthout
an oral hearing, what is known in Gernan as a "@erichtsbeschei d' -
that is, aformal court ruling. This is possible where the judges
are of the unaninous view that the case does not display any
particular difficulties in legal or factual terns, and where

the facts have been so established as to permt a |egal assessnent.
The only circunstances in which this does not apply is where is

no possi bility of appeal on questions of |aw and fact agai nst

the decision, or where such appeal is only possible by special

| eave of the court. Were this kind of appeal does take pl ace

agai nst a "@erichtsbescheid', an oral hearing is al ways necessary.
Were an oral hearing has al ready taken place at first instance
the appel | ate court can decide on the appeal against the judgnent
of the admnistrative court by naking an order ("Beschlu') wthout
anora hearing. Here, however, the views of the parties nust

first be sought inwiting. The prerequisite for such a procedure

Is that the judges unani nously view the appeal on points of |aw

- 25 -



2.3

- 25 -

and fact as ill-founded and do not consider an oral hearing
necessary. S nce being introduced in 1978, the "Gerichtsbeschei d*
and the possibility of deciding on ill-founded appeals by a
"Beschl uB" have nade a not insignificant contribution to cutting
down the length of a nunber of proceedings. The rule, however, is
to avoid a situation in which, against the wshes of the parties,

a final decision mght be taken on a case wthout any oral hearing.

At the Federal Administrative Qourt, there does not seemto be
any justification for restricting things just to awitten procedure,
since regard nust be had to the plaintiff's interest in a direct
submssion of his legal point of viewand to the public interest
in hearings being conducted and decisions given on issues of
fundanental inportance. Another aspect to be borne in mnd here
Is that at this level, decisions receive intense preparation by
virtue of the witten pleadings submtted by the parties. This,
together wth the circunstance that the Federal Admnistrative
QGourt, conpared to the courts trying the facts, general |y works
under less pressure of tine, neans that an oral hearing is
unlikely initself to cause a najor delay in proceedings. In the
case of appeals against refusal of |eave to appeal on points

of lawonly, the Federal Administrative Qourt decides by naki ng
an order ("BeschluB') wthout an oral hearing. The consi derably
shorter duration of such proceedings (cf. above 12) reposes

| ess upon the absence of an oral hearing, however, and nore upon
the fact that for the nost part, these proceedings do not throw
up any specia probl ens.

Gonflict resol ution by settl enent

A settlenent of the dispute is |ikewse possible at all instances.
Experience shows that it plays a bigger role at the courts
responsible for trying the facts, the reason for this being that
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the parties at the Federal Admnistrative Gourt are frequently
seeking the clarification of fundanental |egal issues and are
therefore not interested in a settlenent.

Conmitting the witten decision

Were an oral hearing has been held in a case, judgnent is as a
rul e pronounced i mediately followng the hearing. Aternatively,
a special date can be set down for the pronouncing of the
judgnent, although this should not be nore than two weeks after
the hearing. The two-week deadline al so applies where judgnent is
not pronounced, but instead, served on the parties. The | awdoes
however permt exceptions to this two-week period. In this event,
the judgment in its entirety shoul d then be deposited at the
court's office as soon as possible after expiry of this period.
Exceeding the period for setting out the full witten grounds

of the judgnent, as described here, is particularly apt to increase
the uration of proceedings where an appeal is |odged agai nst

the judgnent. Only exceptionally long del ays beyond the period
referred to have been regarded as procedural defects in the
jurisdiction.
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One thing which may contribute to a quicker handling
of proceedings is relieving the courts of sone of

the witten work they have to do. Anmong the possibili-
ties here is sinply making reference to the grounds
for previous decisions when setting out the grounds
for a new decision - if and to the extent that these
previ ous decisions, have been affirned. Even the ad-
mnistrative court can desist from stating the grounds
for its decision in any nmore detail if it follows the
grounds of the contested admnistrative act or of the
ruling on the formal objection, and if it expressly
states in its decision that it is doing this. In the
case of decisions on appeals, it is also unnecessary
to provide any further detals of the grounds if
the appeal is dismssed as ill-founded for the same
reasons given in the contested decision

The Federal Adm nistrative court has the further
possibility of refraining entirely from setting out
grounds for its decision where it regards conplaints
about procedural defects as being devoid of any
success. This possibility, however, is one of which
it has up to now availed itself but extrenely rarely.

Dealing with proceedings occurring en nasse

For proceedings of this kind, the Adm nistrative Court
Code allows the possibility of amal gamating them so
as to have a common hearing and decision. At the
moment, there are no provisions over and above this.
Wii I st rationalisation using technical aids mght be
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contenpl ated for general business operations, this is
only a limted possibility as regards the actual process
of judicia decisionnaking. In each specific case,

the first requirement is for a judge to look again at
whet her the rel evant admnistrative directive was a
lawful one; this he must do by considering the special
circunstances as outlined by the parties. iy when this
reviewindicates that the position in the case is
identical or simlar to that obtaining in others, a
speedi ng-up effect can be achieved in setting out the
grounds for the decision by using standardized texts
wth identical wording.

Wiat mght be contenplated - and at the Federal
Admnistrative Fourt it is infact quite usual - is
processing a "nodel case" separately and then taking
this as the point of reference for decisions in
identical or simlar cases. This approach can create
probl ens where the leading judgnent in the pilot case
has been influenced by the special features of that
case, or the plaintiff ina later case naintains that
the issues of fundanental inportance failed to receive
an appropriate examnation in the pilot case. Reservations
of this kind can be countered by observing that whil st
not all the identical or simlar cases are examned at
the sane tine, a nunber of themare, so that the court
Is given an overall picture of the legal problens in-
volved. All the sane, if we bear inmnd the principle
that any evidence taken shoul d have a direct bearing
on the case in question, it may be doubtful if the
evidentiary findings in the nodel case are allowed to
find facilitated application in subsequent cases, or
if in these cases reference is made to the pil ot

deci si on.
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3. Quantity/duration of proceedings and the Federal
Adm ni strative Court

\Where an appeal is lodged on points of law in
admnistrative litigation froma |ower instance to
the Federal Administrative Court, the latter wl

al so have an influence on the quantity and duration
of proceedi ngs when exercising its power of review
and deci si on.

3.1. Appeals on points of |aw

Wthin the three instances

in German administrative jurisdiction an appeal on
points of law has the function of monitoring the
correct application of the law in force on the
basis of the facts as established by the |ower
courts. In a federally structured state like the
Federal Republic of Germany such legal control is
limted to ensuring the right and uniform application
of the law in force throughout the Federal Republic
of Germany, i.e. mainly federal Iaw including

adm ni strative procedural [aw

3.1.1. Exclusion of appeals on points of |aw

There are sone cases where an appeal on points of |aw
cannot be lodged at all. Appeals on points of law are
I nadm ssi bl e agai nst judgments of the H gher

Adm ni strative Courts handed down in cases involving
judicial normreview in respect of provisions of

Land |aw that rank below statutory provisions or in
respect of building statutes. So far as federal |aw has
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to be brought in such cases, the required uniformty of its
application and interpretation is ensured in another way. |f
there is a fundanental question of lawto be resolved or if

the court reviewng the validity of norns wshes to deviate
froma decision of the Federal Administrative Gourt or of
another Hgher Admnistrative Qourt it wll have to submt the
matter to the Federal Admnistrative Gourt for an answer to the
| egal question concer ned.

An appeal on points of lawis also inadmssible in certain
admni strative court cases concerning the grant of political
asylum as it was al ready nentioned.

3.1.2 Leave granted by the Hgher Admnistrative Gurt for an appeal
on points of |aw

In principle an appeal on points of lawnay only be |odged if
special |eave has been granted. Leave to appeal on points of

| aw may be granted either by the |ower court or by the Federal
Admnistrative Qourt. The grounds on which |eave wll be
granted for an appeal on points of laware as foll ows:

1. the fundanental inportance of the legal natter;
2. deviation froma decision of the Federal Admnistrative Qourt;

3. aprocedural irregularity, on which the decision of the
| ower court nay be based.

Essentially, a legal matter is only of fundanental inportance
if an answer is needed - inthe interests of consistent court
decisions or further devel optnent of the law- to a question
of interpretation on a point of |awwhere the inplications

go beyond the individual case. If a question of this kind has
once been resol ved, a subsequent case wi |l not be of fundanental
| nportance even when the decision to be given in the case
concerned is going to have far-reachi ng conseguences.
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Devi ation occurs when a (Hgher) Administrative Qourt applying

the sane |egal provision has deviated froman abstract |egal

rule stated in a previous case decided by the Federal Admnistrative
Qourt, such deviation consisting in the formulation of an abstract
legal rule on which the decision in the case concerned i s founded.

Ol y when ohne of the grounds nentioned is applicable the | ower
court admts to appeal on points of law As a result, the |ower
courts have a considerabl e influence on the nunber of appeal s

on points of lawpending wth the Federal Admnistrative Qurt.

If a lower court has doubts as to whether a matter is of

fundanental inportance, it should rather leave it to the Federal
Admnistrative Gurt to decide whether |eave shoul d be granted

for an appeal on points of law This is al so the node of proceed ng
the courts generally followin practice.

The Federal Administrative Gourt is basically bound by a decision
of the lower court granting | eave to appeal on points of |aw
Neverthel ess, the Federal Administrative Gourt can wthdraw | eave
to appeal on points of lawon the ground of inadmssibility where
such | eave has plainly been granted wthout any statutory basis.
In practice this very sel dom happens.

Leave granted by the Federal Admnistrative Qourt for an appeal
on points of |aw

If the lower cout has refused | eave to appeal on points of |aw
the person aggrieved by the decision can then | odge a special
renedy Wth the objective of having |eave to appeal. Wthin

one nonth of service of the decision he wll have to give

detai | ed reasons whi ch grounds he considers to have been ful fill ed.
If the lower court then does not allowthe appeal itself, the
Federal Admnistrative Qourt will give a ruling on the admssion
of the appeal. The appeal admtted, the appellant will have to
file it wthin ohne nonth. Thereafter he will have a further

month within which to state his reasons for the appeal .
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To a certain extent the Federal Admnistrative Qurt itself can
control the nunber of appeals on points of |awby taking the view
that particular legal questions are not in need of resol ution
because of general principles stated in previous cases or of
unanbi guous position. Coviously, there nay be inportant reasons
for seeing problenes again in a legal question which has

al ready been cleared up. This happens in the way described

above when there are deviations frompast decisions of the
Federal Admnistrative Qurt.

Wiere leave is granted for an appeal on points of |aw because

of an error in the proceedi ngs before the | ower court, the
Federal Admnistrative Gurt will have the task of ensuring

in the case concerned that procedura provisions are conplied
wth and that the | ower court's decision is rendered in properly
conduct ed proceedi ngs. Leave nay al so be granted for an appeal
on points of |aw even when there have repeated y been decisions
on the sane kind of procedural error.

At present, |eave to appeal on point of |awand the decision
on the appeal itslef are dealt with in tw separate proceedi ngs.
This istobesinplifiedin future, also for the sake of

accel erating natters. Were there is a justified conpl ai nt

of procedural irregularity, it is intended that the Federal
Admnistrative Gourt will set aside the contested judgnent as
soon as it gives its ruling on the conplaint and it will remt
the case to the | ower court. In the other cases where | eave
Is given for an appeal on points of |awfollowng a conplaint,
it will be possible for the conplaint proceedings on points
of | aw

3.14. Appeal on points of lawwthout |eave

Under present |aw an appeal on points of |aw can be |odged
wthout a prior grant of special |eave where the appel | ant
conpl ains of such grave defects in the proceedings as are
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concl usi vel y enunerated by statute. In future, there are to be
no nore appeal s on points of |awwthout |eave being granted

- in practice this kind of appeal is only very sel dom
successf ul .

3.1.5 Appeal on points of lawavoiding a prior
appeal on questions of fact and law (direct appeal on points of |aw

n special application a direct appeal on points of |awcan be
| odged agai nst the first-instance judgnent of an amnidstrative
court wth waiver of an initial appeal on questions of fact and
law For this kind of direct appeal on points of law there is
a requirenent that the respondent has to agree and that the
admnistrative court has to give its approval, thisis only
possi bl e, when the legal natter is of fundanental inportance or
when the admnistrative court has deviated froma decision of
the Federal Administrative Qourt; it is not possible on a
procedural error. \Were a dispute solely concerns fundanent al
legal questions a direct appeal on points of |aw constitutes

a neans of bringing the dispute to a quicker conclusion than

if the usual path was taken.

3.2 Extent of examnation by the Federal Admnistrative Qourt

The Federal Admnistrative Gourt only examnes whet her the

| aw has been applied correctly. It is itself required to nake
full examnation even going beyond the parties' submssions.
On the other hand ist is bound by the findings of fact in the
judgnent given at the |ower instance. This rule does not apply
only in those cases where the appel | ant submts admssibl e and
wel | -founded grounds for an appeal on points of |awin respect
of the findings of fact, i.e. procedural errors; if assertions
of fact deviating fromthe findings of fact are inportant

for a decisionin the case, the Federal Admnistrative Qourt
IS required to remt the case to the court with responsibility
for establishing the facts.

- 34 -



- 34 -

The Federal Administrative Qourt tries to bring appeal s to

a final and binding conclusion. If it considers an appeal on
points of lawto be inadmssible, it will dismss the appeal
inaruling given wthout an oral hearing. If a judgnent is
based on a viol ation of |awbut is nonethel ess correct for
other reasons as far as the outcone is concerned wthout any
need for further findings of fact an appeal on points of |aw
wi |l also be dismssed as unfounded and the proceedings wil |
be termnated concl usi vely.

Hence a case will only be remtted, when it is not possible
to give a decision on the correct application of the lawin
the specific case concerned wthout further findings of fact
bei ng nade.

Wiere a lower court has to give a new decision follow ng
remssion, it is bound by the Federal Admnistrative Qurt's
assessnent of the [awwhen naking its eval uation of the |egal
Issues that are inportant for the appel | ate decision on

points of law @ing beyond this statutory obligation, the
Federal Admnistrative Gourt will try - through statenents

and obiter dicta- todirect the decision in the case al ong
the right lines and to influence the decision in conparabl e

or simlar cases so as to reduce the nunber of new cases. As
arule, the courts and the parties to the proceedings - particularly
the authorities fol lowwthout the legal principles put forward
by the Federal Admnistrative Gourt in order to avoid new
litigation that offers no prospect of success.
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ke of infornmation technol ogy at the admnistrative courts

1.

11

12

Helds of application for information technol ogy
The justice systemas a |ate devel oper

As against the service sector and trade and industry infornation
technol ogy enters very late in the field of public admnistration
- especially as far as justice admnistration is concerned. The

us of electronic data processing in the donain of state juris-
dictionis still, wth sone exceptions, very much at the prinary
stage. By the md-seventies a start had al ready been nase, under
the gui dance of the Federal Mnistry of Justice, on the devel oprent
of angor centra on-line data bank for Iegal infornation called
JIRS so that for many years nowit has been possible to have
access to conprehensi ve docunent ation consisting of court decisions,
legal literature and also legislation. At present JUR S enbraces
308. 463 docunents covering court decisions and 276.831 docunent s
covering legal literature. Furthernore, another 30.988 docunents
have been stored relating to admnistrative directions, including
4.500 statutes and itens of del egated |egislation and thus

coverin about 95%of federal lawcurrently in force; then there
are also statutory naterials and, finally, the CHLEX case | aw

of the European QGourt of Justice wth 5403 docunents. Today,
however, this possibility of transmtting and processi ng
infornation has hardly been used by staff at the courts - including
the courts of admnistrative jurisdiction - and this is
particularly due to the fact that there are only a fewcourts

wth their own on-line link. Oy very recently have the courts
increased their endeavours to |ink up with nodern infornation

t echnol ogi es.

(ourt access as a core area

At the centre of all considerations and pl anning we find the
traditional question of whether it is possible for office work

- 36 -



13

- 36 -

and other ancillary activities performed in justice admnistration
to be inproved by applying neasures taken frominfornation
technol ogy and, particularly, whether these operations can be
rationali zed and speeded up. By conparison, the naor area

of responsibility - i.e. judicial adjudication of disputes -

has usual |y receded into the background when attention has been
given to these matters. This raises questions because there is a
danger that the devel opnent of an el ectronically based system

of information and office communication will not be guided by
the needs of persons at the centre of court activity, but rather
by the desires and (actual or supposed) needs of those performng
activities that are nerely intended to support the judge in the
perfornance of his duties.

As regards the central field of responsibility borne by the
courts, the questions arises as to how far adjudication of dis-
putes by independent judges can be assisted by neans of infornation
technol ogy, so that, for exanple, by speeding up routine work and
also by inproving collection and processing of the infornation
needed for adjudication, and perhaps by changing traditional
judicial operating nethods, there mght be a positive influence
on the nunber and duration of cases. Inother words it is a

matter of finding out howthe establishnent of internal data banks
mght be encouraged, the linking up wth external infornation
systens rendered possible or al so the processing of texts inproved
through the judge's place of work being conput er - based.

Anci |l ary tasks

Fromthe angle of rationalization and expedition there is a wde
field here for the usage of electronic data processing. O special
inportance for the admnistrative courts are the fol | ow ng areas:

- secretarial services

- registries

- library

- legal docunentation (internal as well as external to the court)
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- court admnistration
- planning in the justice system legislation inthis field.

Present position and pl anni ng
Land admnistrative courts

S far autonation has basically only been introduced in the secretarial
service (word processing) and in respect of registry activities - and
this is only the case at sone admnistrative and higher admnistrative
courts. The necessity of coping wth awhol e nass of cases of a certain
type provided the inpetus for this, particularly the caes on allocation
of university places and those relating to the popul ati on census
legislation. Inboth of these spheres there were often several thousand
legal actions brought at the sane tine. Snce such cases frequently
turn on the sane, or at least very simlar, questions of |awand fact,
autonation of the word processing relating to court decisions (eg
text nodul es) and al so ECP support for the registries, (eg drawng
up of registers and the opening of files) seened appropriate.

The bui | ding up of docunentation of court decisions and literature
wth the aid of an EOP systemis still at an even earlier stage.

On the Land I evel there have not yet been any devel opnents rel ating
tojudicial work. For all that, there are nowa nunber of judges
working at hone or at their office wth privatel y-acquired R&. There
isanon-line link wth the JJRS data bank at nost of the hi gher
admni strative courts and occasional |y at the admnistrative courts
as wel|. However, these links have not yet been integrated into a
communi cation systemw thin the court concerned;, usually they can
only be used wth the aid of special personnel fromthe library.

Pans for the imnmediate future are prinarily geared to the

devel opnent or initial establishnent of autonated secretarial
services and registry operations. The establishnent of EOP based
work stations for judges where resources can be shared wil |
probably take on a nore concrete formin the comng years. Just as
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wth the general devel opnent of information technol ogy, this of
Cour se presupposes greater appreciation and i nprovenent of
budget funds.

Federal Admnistrative Qourt

At the Federal Admnistrative Qourt there is currently

no infornation and communi cation technol ogy in operation
covering the registries and the secretaria service.

Nonet hel ess, a substantial part of the central secretarial
service is equipped w th EOP nachi nery which - apart from
the preparation of texts in collaboration wth the docunentation
departnent - enabl es decisions of the Federal Admnistrative
Qourt to be communi cated to the JUR'S data bank by neans of

| ong-di stance data transmssion. The Qourt of course has

its own link wth this data bank, and everybody has access
tothis link. A present there is still no firmschedule for
the integrated equi pping of the registry and typing pool
wth infornation and communi cation technology: wthin a few
years, however, the devel opments nowtaking pl ace at
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other highest courts of the Federation will be taken
over; at the Federal Adm nistrative Court priority is
being given to plans for the introduction of EDP-
based work stations for judges.

In the context of a resource-sharing systemwth a
central conputer (or departmental conputer) provision

Is being made for 8 work stations for judges equi pped
with PGs in 1990, and for another 8 in 1991. Wth this
pilot project there will be an examnation of the
demands made on such EDP-based work stations, demands nade op
a point on which specific details have been conpletely

| acking up till now Oh the one hand, there will have

to be examnated whether there are elenents

capabl e of standardisation. On the other hand, account
must be taken of the fact that a judge normally deals

wi th specific cases in an individual manner. This

means above all that judicial work can be relieved of
ancillary and routine activities by applying information
technol ogy with the objective of intensifying real

work on the case and therefore of inproving the results
of the work done. A judicial work station should fulfil
the follow ng functions:

a) the judge should have his own (i.e. individual)
judicial information system

- his own (individual) data banks

- departnental admnistration (keeping files)

- tableau of opinions/judgnents

- management of his own appoi ntments, hearings and
addr esses
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b) judicial word processing

d)

personal word processing conbined with text

modul es
compatibility with externa

wor d

processi ng

systens, e.g. wWith those used by his judicia

col | eagues
interface with the central
secretaria services

word processor of the

down- | oadi ng external information systens

ink with external information systens

access to the court's data

bank,

e.g. panel's

internal data file on guiding principles, |ocating index
file on decisions, tables of figures for the val ues

of the matter

access to internal data bank systens, e.g. the

library data bank

access to external legal information systens, e.g JURS

CELEX, electronic mail

user-friendly menu control with auxiliary menus

auxiliary programmes for

| egal

processi ng

- e.g. standardised cal cul ations - decisions on costs
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e) admnistration of court divisions and panels

- file storage - departnental storage
- dates, hearings
- interface with the registry

In 1991 a start will also be made on the application

of information technology in the library of the

Federal Adm nistrative Court. There will be a

resource-sharing system- initially with four termnals.
To ensure co-ordinated procedure in

the library sector the presidents of the highest

courts of the Federation have set up a conmssion

to exam ne the extent to which automated procedures can

be applied in respect of the follow ng activities:

"acquisition, cataloguing, subject - indexing,

docunentation and information". Moreover, judges are

to be put in the position of being able to make their

own inquiries at work regarding the literature

available in the library without loss of tinme. In the

course of further devel opnment, other services coul d

be offered through transmssion of electronically

avai |l abl e specialist information in the form of

off-line data banks on diskettes or CD-ROM
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3. Ceneral framework provided by the [aw

The work of persons enployed at the courts, and particularly
the work done by judges, takes place within a narrow
| egal pl exus.

3.1 Constitutional franmework

Special attention must be paid to the follow ng principles
of constitutional law in this connection:

- Art. 92 (judicial power is preserved to judges)

- Art. 97 GG (independence of judges)
- Art. 101 GG (lawful judge)
- Art. 103 para. 1 GG (hearing in accordance with the |aw

- Art. 19 para. 4 GG (conprehensive guarantee of recourse to the
court).

As a general requirement it follows fromthese principles
that not only for the sake of the work that judges perform
but also for the sake of ancillary activities connected
with the actual judicial decision that has to be rendered
inlitigation,it nust be ensured that the tasks to be
performed are always and essentially carried out

I ndependent|ly and individually. This precludes too much
automation and formalisation with information technol ogy
measures. In terns of procedural law this neans that

court proceedings nust ultimately remain as a process
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of human, and not autonated, conmmunication. In substantive
terms it nust always be renmenbered that the application

of the lawis not a mental operation of formal |ogic,

and that a judge can therefore never be a "decision-
maki ng slot-nmachine". Information technology can only

be an aid to the judge - it nust not try to replace him
This sets constitutional limts to every kind of conputer-
based expert system and procedure for solving problens
(artificial intelligence).

3.2. Procedural framework

Besides affecting the constitutionally anchored injunction
to grant a hearing in accordance with the |aw excessive
and uncontrol | ed application of possible informtion

t echnol ogy neasures m ght also have a negative effect,
particularly on the procedural nmaxims of oral and

public proceedings. As for these questions we do not

have any practical experience, nor are there even any
scientific anal yses.

3.3. Qher statutory provisions

Here mention should be made of provisions in the fields of

civilservice law, the lawrelating to personnel representation
| abour protection law and of the law of data

protection. It nmust be pointed out that in the |ight

of their personal and material independence in the core

area of their adjudicative activity judges can only to a

limted extent be forced bycivil service |awto nake use of

particular technical aids for performng their tasks.
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4. (hances and risks in the application of infornation technol ogy
4.1 Hfects on the duration of proceedi ngs
4.1.1 Ancillary tasks

The expansi on of aut onated of fi ce cormuni cation and t he
application of information technol ogy nethods will
undoubtedly lead to greater effectiveness and accel eration
of the various stages of proceedings, and in this way it
wll help to shorten the duration of proceedings before
the admnistrative courts. It is hard to say how strong
the accel erative effect already is and how strong it

wi |l becone in future. There should not be exaggerat ed
expectations. Mich depends on how far rationalization
is enployed to save labour. Too nany staff reductions
mght ruin the positive effects of autonation.

Facilitation and expedition probably have |ess inpact

at the Federal Admnistrative Gourt as a purely appel | ate
instance on points of lawonly (ad as a court that is
also well-staffed); an inpact will be found nore at the
admnistrative courts of first and second instance. The
nunber of actions pending at these courts is

considerably larger. As a rule, the nagnitude of
correspondence conducted and of files in circulation

is alsodistinctly greater in an individual case being
heard before these courts because - as instances deal i ng
wth the facts and by virtue of the principle of official
investigation - they are required to establish the

facts first, and this often calls for large-scale activity
on their part. Aparticular accelererative effect can be
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expected, in respect of proceedings occurring en nmasse,
e.g. in the area covering the allocation of university
pl aces or in cases concerning najor projects relevant
to environnental matters, where it is not unusual for
there to be hundreds or even thousands of plaintiffs.
As regards establishnent and mai ntenance of files by
the registries and as far as production of texts by the
secretarial service is concerned, there are nunerous
uni form operations that can be performed by nethods
enpl oyed in electronic data processing (text nodul es,
masks etc.) a great deal faster than by traditiona
means.

Ri sks that nodern information technol ogy may pose for
proper fulfilnment of tasks incunbent on the adm nistrative
courts are probably not all that high. In the first

place there are definitely problens relating to data
protection and security (manipulation, spying and sabotage).
Then there are also aspects of |abour ergonom cs

to be considered, e.g. health issues associated with

work stations solely involving work with a conputer.
General ly, however, in these areas of court activity

there are no problems and risks which are different

from or greater than, those otherw se encountered

on the introduction of electronic data processing in
commercial and industrial enterprises or in the departnents
and offices of public admnistration.

4.1.2. Judicial work station
As already stated, developnents are still very nuch at

the beginning stage so it is difficult to say how the
I ntroduction of information technology will affect the

-46 -



- 46 -

duration of proceedings before the adm nistrative courts.
However, the Federal Administrative Court expects there to
be a distinct speeding-up and facilitation of sone
operations fromthe system of resource-sharing. The system
wi |l enable the judge to have direct access fromhis own
desk to on-line data banks - particularly JURIS. Every
judge will be able to conpile his ow data collections,
which are superior to the usual card-index boxes, etc.
Wth the help of thelibrary, specific data files that

the judge frequently uses can be put together in individual
col l ections and kept up to date: this not only saves work
but opens quicker access and a better overview Certain
advant ages nmay al so be expected in respect of the production
of texts. Moder n
word processors greatly facilitate the revision of type-
witten texts in particular: corrections can easily be
made on the display screen, and they remain identifiable
as the recommendation of a particular judge, when

a decision has been circulated to other nembers of the
court.

Utimately, only further practical devel opnents will show
the extent to which the anticipated faster and easier
transm ssion and processing of information will actually
enable a judge to deal with his cases nuch nmore quickly
but without any loss of quality. There will be a realistic
chance of this happening particularly if access to the
new technology is nmade as confortable as possible for
judges by user-friendly software and clear and rati onal
working  operations. H therto nmany judges have certainly
experienced m xed feelings at the sight of a PC and are
not yet prepared to get to grips with this new nmedium
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It is even nore difficult to predict whether it wll

in future be possible and expedient to have el ectronic
comruni cati on between the various parties to the
proceedings and the court and whether this will lead to
a facilitation and acceleration of matters.

The dangers conceivably facing judicial work lie in the
possibility - considerably enhanced by nmodern information
technol ogy - of having access to a plethora of infornation
and therefore of being flooded with material which nakes
no decisive contribution to the judge's work on the case
and which may even keep him fromgetting to the bottom

of the case in legal and factual ternms through his own
mental efforts. The better private and generally accessible
information collection systens are organi sed (data banks
et al) and the nore access is accordingly geared to
acquiring the information actually needed in the case
concerned, the less this fear will be justified and

there will also be less danger of court decisions being
inflated with superfluous and pseudo-scientific matter.

4.2. Inpact on the nunber of cases

The application of information technology will hardly

have any direct effect on the nunber of actions and appeals.
However, there will be an indirect effect if a marked
reduction in the length of adm nistrative court proceedings
can be achieved with the aid of electronic data processing.
This particularly applies to the duration of proceedings
before the higher courts, especially the Federa

Adm ni strative Court. The quicker one can obtain a decision
whi ch is of general inportance for other cases or given in a
nmedel case in a whole nass of actions, the greater the

l'i kelihood of being able to avoid additional court

proceedi ngs.



Appendi x

| nci dence of business at the adm nistrative courts

Court actions

I ncom ngs O sposal s Pendi ng proceedi ngs
1975 55. 938 58. 475 52.412Y
1980 131. 441 97. 752 106. 673"
1981 132. 530 123. 423 151. 221
1982 129. 107 136. 482 145. 994
1983 119. 513 126. 541 138. 903
1984 103. 523 119. 944 127. 903
1985 113. 448 116. 497 124. 854
1986 111. 705 114. 255 122. 304
1987 119. 674 115. 773 127.976
1) not including Bavaria (division into actions and applications is not

possi bl e)

Arithmetical discrepancies because of correction of totals and

introduction of special forns for statistics from 1983 onwards

Qour t gmedeintaymwyinhmdimw .
(excluding nunerus clausus proceedi ngs since 1983) _
, I'ncom ngs for
. , Pending all other |
| ncom ngs D sposal s pr oceedi ngs proceedi ngs
1975 | | 23.972
79. 937

1930 — unknown
1981 32.900
1982 31. 477
1983") 31. 370 30. 775 6. 247
1984% 33. 568 34.136 6. 658
19852 32.545 32.623 6. 580
19862 37. 293 35. 980 7. 324
1987 91. 369 81. 014 19. 746

Q not including Hesse-and Lower Saxony

2) not including Hesse
Arithmetical discrepancies because of correction of totals
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I nci dence of business at the higher admnistrative courts

Appeal s on questions of fact and | awt)

| ncom ngs Di sposal s Pendi ng proceedi ngs

1975 9.019 7.263 11. 545
1980 14. 032 14.514 17.935
1981 18. 421 17. 230 19. 076
1982 17. 896 13. 075 18.912
1983? 14. 156 14. 740 12. 424
1984% 14. 947 15. 031 15. 941
1985% 15. 915 13.916 13.193
1986 16. 337 15. 330 19. 255
1937 17. 362 16. 857 22. 7154

1) including, since 1983, appeal s against a refusal of |eave to appeal on points of

2) not including Hesse, Lower Saxony and Schlesw g-Holstein law

3) not including Hesse
Arithmetic discrepancies because of correction of totals

Conpl aints  (Beschwer den)V
(excluding numerus clausus proceedings since 1983)

I ncom ngs Di sposal s Pending proceedi ngs
1975 5.031 5.593 2.104
1980 2.863 27.513 10. 247
1981 32. 499 31. 339 11. 357
1982 36. 375 35. 930 12. 296
19832 3. 169 7.422 1.347
1984% 13.125 10. 464 2. 147
1985% 9.372 9.817 2.214
1986% 11. 303 10. 951 2. 537
1987 21. 462 19. 729 5. 024

1 to 1982 al'l.conplaints including appeal s agai nst a refusal of |eave
) tg appeal on pol HPS or ?a g app J

2) not including Hesse, Lower Saxony and Schiesw g-Hlstein

not inc¢ludin . .
| '[hl%?tl C gl screpanci es because of correctionof total's
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[ nci dence of business at the Federal Adm nistrative Court 1)

Appeal s on points of law only

| ncom ngs D sposal s Pendi ng  proceedi ngs
1975 557 751 366
1980 1.793 1.284 1.623
1981 2. 149 1.938 1.339
1982 1. 868 2.224 | . 483
1983 936 1.378 1.041
1984 817 855 1. 003
1985 955 868 1.090
1986 957 942 1.105
1987 693 743 1. 055

Compl ai nts (Beschwer den)

| ncom ngs Di sposal s Pendi ng proceedi ngs

1. 975 1. 005 399 483

1980 6. 546 4,736 3. 061

1981 10. 751 8.921 4, 901

1982 11.533 13. 410 3.024

1983 2.937 4, 554 1. 307

1984 2. 116 2.539 834

1985 1.920 2.115 639

1986 1.773 1.930 482

1987 1.900 1.974

1) not including panels dealing with disciplinary and mlitary service
matters
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