


WAYS F LIMTING THE NUMBER (F APPEALS BROUGHT TO THE
JUD QAL COW TTEES GF THE I TALIAN GQONJ L GF STATE AND
CF AEHERATING THHR CEOS QN  TO WHAT EXTENT THESE
GALS ARE BPEOBNT AND WTHN THE POMR F THE
ADM N STRATI VE QOLRTS,

(Foreword; legal principles; access, counsel and costs;

technical neans)



For ewor d

It would seemevident that the two goals in question
are different from each other. Yet, they are not
conpl etely independent: up to a certain point, the speed
in disposing of appeal s depends on the quantity of cases
brought to the Upper Qourt.

A few renmarks could perhaps introduce the present
paper .

Hrst, limting the nunber of appeals nust at tines nean
reducing those appeals which can be decided on their
merits. Inasense, it is inpossible to stop people from
filing appeals which are inadmssable on points of
procedure (but contra, see infra, IlI, €).

Secondly, we deal here with options open to the judicial
coomttees of the Qouncil of Sate wthout any need to
introduce new legislation. However, sone considerations
wll be given to principles contained in the Italian
constitution, which are hinding also for Parlianent in
its legislative capacity, and would forbid any
restrictive legislation on the natter.

Fromnowon, the afore-nentioned judicial cormttees
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of the Qouncil of Sate wll be referred to sinply as
"Quncil of Sate".

Furthernore it is to be renenbered that in Italy the
admnistrative Qurts of first instance are called
Tri bunal i regi onal i anmni strativi (regi onal
admnistrative tribunals) and, for short, TAR

The Qouncil of Sate is the Qourt of second and | ast

i nst ance.

Legal principles

a) Limtation of access to the upper Court

aa) As tothe Italian admnistrative Lawsuit, neither the
Qounci| of Sate nor the TAR have any possibility of
limting the right of a party who has not won
conpletely his case in the first instance, to appeal
to the upper Qourt.
In other words, |eave to appeal need not be granted
by the Gourt whi ch has passed the sentence, or by the
Qourt above.
It would also seemthat the Italian constitution (88
125%and 103" ) forbids any legislation contrary to

this point. The Qouncil of Sate could limt the



bb)

nunber of Lawsuit, and consequently the probable
nunber of appeals, by defining nmore strictly the
requisites for going to Gourt in the first instance.

In fact, in order to seek justice from an
admnistrative Qourt one nust have a present,
personal and direct interest in acertain activity of
an admnistrative authority acting as such (that is
to say, inplenenting its statutory powers).

These requisites  of personality  and
directness of interest can be given varying neani ngs.
Thus, the wder the interpretation the greater the
nunber of Lawsuit, and eventually of appeals; and

Vi cever sa.

As to the rules concerning appeal s, any tightening of
principles either on new evidence or on new denands
and points of defence in appeal, or on the necessary
specification of the appeal as an application agai nst
the judgnent given in the first instance, would
perhaps reduce the nunber of appeals and the
difficulty in dealing wth them

Up to apoint, it is certain that the appeal er nust

specify his conplaints, and the grounds for them

And as to the possibility of introduci ng new el enents

for the defence , which could have been put forward



in the first instance, the question is whether the
two degrees of judgenent be seen as nore or |ess
sharply divided. Qne could either give inportance to
the fact that the decision reached by the first Gourt
was faultless in the light of the representations and
evidence at its disposal, and that this decision wll
have already been enforced. Q one could consider
all-inportant the fact that the party has changed his
mnd as to his proper defence, and it is not too late

for justice to be done.

b) Possihility of judgnents in first and last resort

aa)

bh)

As already stated , any part has a right of access to
the upper Qourt, regard ess of the matter brought in
front of the Gourt of the first instance.

This principle nust be constructed as a guarantee for
the citizen that his case - whatever the inportance

(on this point vide infra Ill,b) - can be judged in

the last resort by the highest admnistrative Qourt
of the land, whose task is to insure uniformty in

the interpretation of the Law

Oh the other hand, it would seem open to the
legislator to direct that, on some reasonable

grounds, certain types of admnistrative litigation



should be spared the delays and uncertainty of a
two-tier system by being inmmediately brought in
front of the Gouncil of Sate.
This would shorten the Lawsuits, but certainly not
save tine to the upper Qourt.
Such cases do not exist at present, except on certain

transi ent occasi ons.

c) (Qass-actions and appeals by supervenient counter

interested parties.

aa) The possibility of class-actions, taken by citizens
whose interest is shared by a large nunber of their
peers, concerns chiefly the first instance.
(Qass-action is not, as we already know the rule in
Italian admnistrative Law and nust be authorised,
inspecial fields, by Satute: it brings political -
as opposed to strictly personal - interests into the
arena of judicia adjudication.
If judgnent is given against the plaintiff, it is
clear that only he, and not other possible
plaintiffs, can appeal .
O the other hand it nust be renenbered that in
Italian admnistrative procedure the plaintiff nust
call to Gourt not only the authority who took the

decision (or kept the silence) attacked. He nust al so



call, if existent, the individual or individuas
mentioned in that decision (or clearly concerned by
the lack of it), who would be danaged by a judgnent
given in favour of the sane plaintiff.

These directly counter-interested persons are thus of
necessity parties to the Lawsuit.

They, as well as the admnistrative authority
concerned, are able to appeal when a judgnent is
reached agai nst them

Thi s happens to class actions as well as to ordinary
ones.

True, there is an extrene case in which the nunber of
counter-interested parties is deened by Law to be
alnost indefinite.

This is what happens in Lawsuits concerning the
result of communal, provincial, regiona and
supr a- nat i onal el ecti ons (national political

elections being subject only to validation by the
parlianentary Chanber concerned, and so immne from
ordinary litigation).

In these events, any el ector who has not been a party
in the first instance can appeal against the
judgenent given in favour of the plaintiff, declaring
that his interest lay in the rejection of the claim

However, apart fromelectoral Lawsuits, only parties



identified in the first instance as directly
counter-interested in the plaintiff's application can
appeal .

It nust be stressed that the nunmber of directly
counter-interested parties is kept by Lawwell wthin
bounds, in order to insure that these people can be
quickly identified by the plaintiff and called to
Qourt, and judgnent quickly given.

Fromthis point of view any increase in the types of
class action would wden the gulf between the large
nunber of possible plaintiffs, and the nunber of
directly count er-i nt er est ed parties, whose
identification remains dependent on the general
rues. A rather delicate balance would thus be

j eopar di zed.

bb)It happens at tines that the existence of directly
counter-interested parties becones apparent only in
the course of the lawsuit, and not at its begi nning.
For instance, a citizen attacks his exclusion froma
conpetitive exam decided when the list of other
appl i cants was not known to him but during the course

of the Lawsuit he learns who these applicants were,

and who has been successful .



The tendency of the Gourts seens to be not to consider
those supervenient counter-interested parties as
directly counter-interested in the legal action, and
then as necessary parties to the Lawsuit.

The latter are not, of course, bound by a judgnent
given inter alios. Athough they wil suffer fromthe
effects of the annullnent (in the case nentioned
above, the annullnent of the conpetitive exan), they
can ask the admnistrative authorithy to renew the
decision taken in their favour, and can go to Qourt
against the refusal issued or silence kept by that
aut hori t hy.

In other words, they can resune a new |itigation on
the sane subject, this tine calling all the candidates
inthe exans as directly counter-interested parties to
their action. In this way, al parties wll be bound
by the new j udgenent .

On the other hand, it would seemthat the choice lies
bet ween consi dering t hese super veni ent
counter-interested parties as fully and directly
counter-interested ones, thus requiring their presence
in the first instance, and giving them right to
appeal ; and denying their quality of necessary parties

inthe first instance, and also their right to appeal.
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a) Separate hearings for appeals with little prospect of

success, or not ready for a final decision.

There are no precedents of special hearings in the
Qounci| of Sate for appeal s which woul d seemvery weak,
and could be decided wthout oral debate, or wth less
formality.

But appeals launched against orders of stay of
execution, or against inunctions to inplenent a previous
judgenent are heard in canera.

Oh the other hand, there would seem to be no
constitutional obstacle to a Satute setting up sone
special procedure, provided the distinction be drawn on
reasonable grounds, and the right of defence be
adequat el y saf eguar ded.

The Qonstitutional Gourt has, in the years 1987 and
1988, disposed of a backlog of nmore than two thousand
cases by letting sub-cornmttees of its judges decide
informally on their grouping together according to
subject, and by bringing large nunbers of simlar cases
to the sane hearing.

The Gourt can nake use of a sunmary procedure when none
of the parties has appeared in front of it, or when the
case woul d seemclearly ground ess.

The Qourt of cassation, both inits penal (8 375 c.p.p. )

and civil (& 531 c.p.c.) capacity, has a summary



procedure for cases which are clearly inadmssible, or
which can be concluded only after further summons are
ser ved.
Apart froma special judicial Coomttee for Scily, the
three Coomttees of the Qouncil of Sate have appeal s
distribuited amongst themaccording to subject natter.
The Gourts wll devise plans for putting together appeal s
concerning the sane Satutes, or the sane clauses of
them Q for calling together a great nunber of cases in
which it is apparent one nust ask sone preparatory
activity by the parties, so that not nmuch work is at
present left to the Gourt.
However, sone difficulties nust be nentioned:
1) an Qder-in-Guncil foresees that cases be brought to
judgnent according to seniority. Ugent Lawsuits are
called first, but these aso should follow

chronol ogical order (art. 53 r.d. 1907 n. 64° );

2) no case can be decided wthout an express application
fromone of the parties. This neans that the Gouncil
of Sate is not at liberty to hold a hearing for an
appeal already |aunched, if this application has not

been nade;

3) it is not easy to say which case is ready for a
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definitive judgnent. Sone cases could be inmediately
di spatched if judgnent is given against the appeal er,
whereas if there are grounds for doubt he will be
asked to notify his appeal to the remaining parties in
the first instance, or further docunents wll be

requested fromthe admnistrative authority.

G course, any case deals wth many points of Law of
which only sone are common to other Lawsuits. This
fact is nore relevant to the admnistrative upper
Qourt, which nust at times re-try the case, than to
the Qourt of Gassation, which would annul and send
back the case to the judge below or than to the
Qonstitutional CGourt, which nornally judges on a nore

limted nunber of questions.

(vide I'll, b-c). Gounds for recourse to the Gourt of
CGassation are specified by Satute. In consequence, it
IS possible to start by considering whether any
recourse is wthin those grounds. But any ground can

be chosen in appealing to the Gouncil of Sate.

Bfects of excessive delays in giving judgnent.

It cannot be denied that a judiciary systembased on a

doubl e instance is nore cunbersone and frustrating
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than a systemof first and last resort.

The admnistrative decision is by itself executive. S
I's the judgnent passed by the upper Qourt.

The existence of many judgnents given in favour of the
plaintiffs, followed by appeals which cannot be
quickly disposed of, could bring to a standstill

significant areas of the public admnistration: delay
is at tines al but irreparable for the public
interest served by the admnistrative authorities.

On the other hand, a definitive judgnent in favour of
the plaintiff, whenis given too late, would give him
little redress, whilst procuring at tines a naxi mum of
disadvantages aso to the other parties. In many
cases the plaintiff cannot even obtain nonetary
conpensat i on.

n the other hand, the double degree of jurisdiction
is anost ageneral principle inthe Italian Law and

no doubt it can assist in insuring a closer

consideration of all aspects of the case.

Rel evant statistics on the nunber of appeals dealt

w th; questions deci ded ex officio.

aa) Admnistrative Qourts give little thought to the

apparent nunber of judgnents given: they would
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call many simlar cases in the sane hearing, and
decide/ sone of themwth the same judgnent or
W th separate ones, according to what they think
expedient from the point of view of sinplicity
and quality.

Any statistics on the speed of justice should
start by considering the nunber of cases |aunched
during the vyear, and the nunber of cases
outstanding at the beginning and at the end of
the sane period.

As to the appeals, the upper Qourts dispose wth
one single judgnent or all appeals |aunched by
different parties against the sane judgenent. The
sane happens when the (ourt below has given a
first judgnent on sone of the points in
discussion, and then a conclusive |judgnent,and
both judgnents are appeal ed.

Furthernore, the Qouncil of Sate may think
expedient to dispose wth a single judgnent of
appeal s launched by different persons against

different judgnents.

As arule the Quncil of Sate is bound by the
grounds of appeal. It is admtted that when the

Qourt of first instance has found it expedient to
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reject the actiononits nerits wthout dealing -
explicitly or inplicitly - wth points of
procedure, the Qouncil of Sate can find ex

officio that the action should have been decl ared

i nadmssi bl e, and not considered on its nerits at
al.

Qonversely, if the action has been held
inadmssible by the TAR and the Qouncil of Sate
quashes that judgnent, the Council must consider
ex officio the grounds for action given in the
first instance by the plaintiff.

Ajudge of appeal is always, in away, a judge of
the judge below, whose judgnent comes, So to
speak, on trial. Al the same, no communication
is forseen, and indeed al | owed, between the two

(Qourts, wth regards to any single case.

Access, (ounsel and costs

a) Access to the admnistrative Qurts.

According to the Italian constitution (§ 103" )
individuals can ask protection of the Qourts against
admnistrative authorities both (aa when the latter

act as such, in pursuance of statutory powers, and



16.

(bb) when they act under the rules of civil Law
maki ng use of the sane capacity given to corporations;
inthis case jurisdiction is allotted in principle to
the Avil Qurts.

aa) The usage of statutory powers (which of course are
limted, as well as unilateral and inperative) can be
checked by the admnistrative Gourts at the request of

any individual who has a present, personal and direct

interest to do so.

In this way, from a subjection of the individual to
the public authority stens out the possibility for the
sane individual to control the authority, and to
oppose its admnistrative decisions. This possibility
for the individual derives fromhis interest to do so;
and this interest is called "legitinate" because it is
recogni sed by the Law

Oh the other hand, control on the admnistrative
decision is necessarily ab externo. the usage of
statutory powers is reserved to the admnistrative
authorities, and not vested alternatively in the
admnistrative Qourts, or in the individuals.

For instance, all discretionary choice of sites in
which to plan new activities, or of degrees of
assistence to be granted to citizens or firns, or of

health-standards to be secured, is reserved to the
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authorities thensel ves.

The control by the Gourts is linmted to three grounds:
due respect of formalities strictly prescribed by
the relevant Satutes; in particular, due respect to
the rules which allot anongst authorities power to
deal wth the various subject-natters; and due respect
of general standards of reasonabl eness, fairness, and
accur acy.

It is aso recognized that when the authorities have
founded their decision on a certain ground, and this
decision is quashed by the Gourt, they retain the
power to consider once nore the situation, and to
reach a new decision equally adverse to the forner
plaintiff, on the base of different reasons.

For instance, refusal of admttance to a conpetitive
exam wongly founded on the lack of [Italian
citizenship of the candidate can be reiterated on the
base of the lack of an appropriate Uhiversity degree.
In other words, judgnent for the plaintiff on
legitimate interests covers only the grounds
considered by the Gourt, and does not necessarily
insure final satisfaction of the practical interest
felt by the party.

bb) There are plenty of contracts and pecuniary

obligations between admnistrative authorities and
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individual s; and these fields are in essence regul ated
by civil Law

Sill, in nany occasions the Satutes prescribe that
civil rights asserted by individuals in front of an
admnistrative authority nust be brought to the
admnistrative Qurts.

As in front of the civil Gourts, any individual is
then granted locus standi if he clains that his right
exists, and that it has been infringed.

Nornal |y these rights are credits; and even if there
is an admnistrative decision denying their existence,
it is understood that the issue in question remains
the existence of the credit, and not the validity of
reasons given against it by the decision. Here, any
judgnent given for the plaintiff would cover deductum

et deducibhile. and the existence of the credit woul d

becone res judicatas no other defence for the

admnistrative authority can be made afterwards.

b-c) Access to the upper Qourt

In order to justify at all litigation, asserted
civil Lawrights or legitinate interests nust have
an appreci abl e val ue, which can be either econom cal
or noral.

But once this limt of social appreciability is

reached, no distinction can be nade - as to the
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unfettered right of appeal - wth regards to
quantitative standards, or to subject natters.
Access to the Qouncil of Sate is granted for any
possible fault incurred by the Gourt below and for
a certain nunber of mscarriages of justice
resulting from the judgment given, and which that
Qourt coul d not have appreci at ed.

In such a system questions of nanifest |ack of
grounds tend to be nore or less simlar in the two
degrees of litigation: if anything, the appeal is at
time less fornmal than the application to the TAR

No further appeal s can be |odged by the sane party,
as the grounds chosen for the first appeal is deened
to signify acqui escence to the other aspects of the
j udgnent .

As already stated, no special procedure for dealing
wth admnistrative appeals which would seem prina
facie particularly weak (or founded) is envisaged
inthe Italian system

d) The role of Qounsel in the upper Court.

In the Italian admnistrative Lawsuit parties nust
always be represented by qualified |awers. In front
of the Qouncil of Sate, by lawers qualified to
address the upper jurisdictions.

Here is, then, afilter to the wshes of lay parties:
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Qounsel w il use his discretion in selecting the
grounds of appeal, or of defence against it.

As the admnistrative Qourts can judge only wthin the
grounds chosen by the plaintiff, or by the appeal er,
the paper-work of the attacking lawer is of the
greatest inportance. Then, during the proceedings all
| awyers have occasion to mark their rel evance.

The adversarial systemassists in order to spell out
which facts are admtted by all parties. Any other
evidence which the Court may need shall be given by
the deposit of docunents.

Furthernore, QGounsel wll nornally be relied upon to
find out and submt relevant precedents, and to
discuss points of fact and of Law An excessive
diffuseness (which the Gourt could not easily check)
of the witten defences would add to the tine spent by
every judge in reaching a pre-hearing opinion on the
cases to be call ed.

Admnistrative (and civil Law judges have no |egal
staff. They cannot depend on expert advice in
researching precedents, or formng a first opinion on
the sinplicity or conplexity of comng cases,

Possi bl e checks on the nunber of Lawsuits.

In fact, the two main checks on the nunber of Lawsuits

seemto be cost of litigation, or the inefficiency of
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the legal systemas assessed by users of the Qurts.
Any increase in the latter would reflect on the very
Idea of justice; and woul d concern both the prospect
of redress for people who have a genuine grievance,
and the position of people who are clearly in the
wong; both the defence of basic interest of life, and
litigation about trifles.

As to the costs, they reflect suns to be paid by way
of taxation to the Gourt; fees to be paid to one's own
lawyers; and fees owed to the opponent's |awers,
decided by the Qourts and charged to the party who
lost his case.

G thisitens, only the |atter seens to be wthin the
inmedi ate gift of the Gourt, which could exercise its
discretionary power by granting nore regularily the
costs to the wnning party (instead of conpensanting
them, and fixing themon a realistic basis.

Here lays an option perhaps not whol |y attractive to
nost judges, who could be inclined to think the |oss
of the case sufficient bad news for a party, or woul d
dislike to distress the needy or the barely
sel f-sufficient unsuccessful litigant.

(d course, cost of litigation can vary considerably in
different countries, nor are there statistical

assesnents on the subj ect.
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Nor it is realistic that the average citizen should
think hinself entitled to frequent recourse to the
Qourts wthout incurring in liabilities conparable to
those he faces in his lifetine on other extraordi nary
occasi ons.

In Italy, wunsuccessful Ilitigation nay perhaps be
considered a kind of tort, whose consequence is
paynent of expenses incurred by the opponent. A tort
puni shabl e only wthin that sane judgnent; by the sane
Qourt who deci des the principal controversy; nornally,
up to the limt of the sheer expenses of the contrary
party; and subject to discretionary powers of
conpensation allotted to the Qourt.

Perhaps it wll be argued that perserverance in a
second degree of litigation is less excusable than a
first degree. Athough it can happen that a plaintiff
be successful in the first instance, and be declared
inthe wong by the Gouncil of Sate, on the appeal of
the opposing party, being so exposed to neet the
expenses of a double degree of litigation: this is a
case in which a conpassionate (first instance) doctor
wor sens t he di sease.

Many are the dangers - through causing delays in
neeting public needs, or disorders in the

admnistrative apparatus - of Lawsuits on nmatters of
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legitinate interests. One feels that, in countries
wth high levels of admnistrative litigation and
conparative |owcosts of access to Gurts, much could
be achieved by considering the best policy for the
judiciary wth regards to orders on costs.

This subject is, of course, connected wth that of
legal aid.

The endevour to achieve better, cheaper and swfter
justice - particularily appellate justice - nust be
subject to specification, wth regards to a certain
Inconpatibility of these three ains; and wth regards
to the great difference existing anong various kinds
of justice: constitutional, penal, civil, fiscal, and

i n checking the usage of admnistrative powers.

IV

Techni cal neans

Present situation.

Little use of conputers is nade as yet in the Italian
Qounci| of Sate.

The Qourt of cassation has set up a conputerised data
bank (called CH) which stands for Hectronic
Docunentary Center), which can be consulted, from

termnal connected throughout Italy, by Gourts of all
kind, legal chanbers, and interested parties.
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This data bank records all legislation and nany
judicial precedents, including a large percentage of
judgnents passed by the Qouncil of Sate, which is
responsi ble for feeding the machine with the rel evant

sof tware.

Changes under way

Sudies are under way as to the usage of conputers for
clerical work in the Quncil of Sate. In 1990
sophisticated technology wll be installed in the
Qounci| of Sate, and then extended to the TARS.

This shoul d spare human energy in book-keeping, quick
reproduction and transmssion of papers, autonatic
conpletion of necessary forns, conpilation of
statistics, etc.

It should also inpinge nore directly in the judicial
work, through classification of all pending cases
according to affinity, in order to alow better

planning for the hearing agendas.

c) Further goal s

As to the work of individual judges, one nust state
again that in Italy each rapporteur researches his own
cases before the hearing, and wites personally "his"

judgrents, after they have been agreed by the Qourt.
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At present only a few Sate Qouncellors have any
knowt edge of conputers.

Should nost of them consent to acquire the necessary
ability, it is envisaged that they woul d be provided
wth personal conputers.

This would spare them tine in researching and
circulating legislation and precedents, as well as in
transmtting to the presiding judge, for approval or
coment, the mnutes of judgnents already agreed by
the Qurt, and in forwarding these mnutes to the
clerk for publication.

In fact, much tine is spent at present collecting and
forwarding those papers between various addresses, and
then in having the handwitten mnutes typed, and

checked by the rel evant judge.





