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THE UN TED KI NGDOM

The United Kingdom conprises three distinct areas, each with its own |egal
system its own Gourts and its own legal profession. The three areas are
respectively (1) England and Vdles (20 Scotland and (3) Northern Irel and.
The position in Northern Ireland is not set out in this paper as it is
largely the sane as in the united Kingdombut special note is nmade of the
position in Scotland where that differs significantly fromthe position in

Engl and.

W& have approached the subjects raised in the Questionnaire under eight

headi ngs.

[ The structure of Qourts and Tribunal s.

[l The quantity of subject natter reviewed.

1l Locus standi of appellants and applicants.

IV The rights of third parties.
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V Tinme limts.

VI Qher restraints on appellants and applicants.

VI Time taken to dispose of cases.

M1l Exanples of initiating processes.

| The structure of Qourts and Tri bunal s.

A The statutory framework.

In the ngjority of cases the prinary responsibility for dealing wth
conpl ai nts about admnistrative action rests upon one or other of a host of
specialist Tribunals set up for that purpose by statute, or under del egated
statutory powers. They are intended to provide a quicker, cheaper and
more accessible forumthan the courts of law  There are nore than seventy
different kinds of such Tribunals, dealing with matters as diverse as for
exanpl e, social security, enploynent |aw the assessnent of controlled
rents, civil aviation and income tax and val ue added tax. = Sone idea of
the volume of work dealt with by such Tribunals may be gained fromthe fact
that in the year to April 1988 the Social Security Appeals Tribunal s
processed approxi nately 300,000 cases.  The processi ng was done by 650
Chairnman and 7,000 nenbers. In the year 1987 the General Conmissioners of
I ncone Tax, who nunber sone 4,500 in total and whose work consists nainly

of the sinpler type of incone tax appeals, dealt with al nost 600,000 cases.



(These incone tax figures cover Scotland as well as England and Vel es).

The vast najority of inconme tax cases never resulted in a contested

hearing, but 8,000 did so.

The functions of Tribunals in England and Scotland are supervised by the
Gounci | on Tribunal s, which nmakes recommendati ons to ensure that, for
exanpl e, conpl ai nants have proper opportunities of access and that the
rules of natural justice are observed. The nenbers of Tribunals are
chosen by reference to the requi renents of the subject-nmatter, and
therefore are not necessarily (and not nornal ly) |awers; but as a general
rule a Tribunal conposed of laymen will have a legally qualified chairman
or clerk. In many cases, the statute under which the particular Tribunal
is created confers a specific right of appeal to the Hgh Gourt upon a
point of law In many other cases, such aright is conferred by the nore
general provisions of Section 13 Tribunals and Inquiries Act 1971. There
are sone Tribunals, however, fromwhose decisions no statutory right of

appeal exi sts.

There are al so sone areas of adnministrative lawin which there is no
right of appeal to a Tribunal, but the relevant statute confers upon the
subject a right of appeal to the Governnent Mnister concerned, followed by
aright of applicationto the Hgh Gourt to review the decision of the
Mnister. This latter right may be exercised either by the subject or by
the body whose original decision was the subject of appeal to the Mnister.
The nmost inportant areas in which rights such as these are to be found are
those involving the granting or refusal of permssion for the devel opnent

of land, or involving the conpul sory acquisition of |and.



In addition to the formal links between Tribunals and the Courts which
are provided by the rights of appeal and application mentioned, |ess fornal
links are formed by the appointnment of Judges as the Presidents or Chairmen
of the nore inportant Tribunals. Thus the Social Security Appeal s
Tribunal's, the Val ue Added Tax Tribunal and the Industrial Tribunals all
have a senior Grcuit Judge as their President.  The Enpl oyment Appeal
Tribunal, which hears appeal s on points of law fromIndustrial Tribunals,
(and fromwhich there is a right of appeal to the Gourt of Appeal), has a
H gh Gourt Judge as its President, and he or another Hgh Gourt Judge sits

with two lay nenbers on the hearing of all appeal s.

B. MNon-statutory renedies.

The Hgh Qourt in England and Northern Ireland and the Gourt of Session
in Scotland have inherited and devel oped a supervisory jurisdiction over
the proceedings of inferior Tribunals, governnent departnents,and all ot her
public bodies performng public lawduties. This jurisdiction, originally
derived fromthe prerogative powers of the Gow, has cone to be known as
judicial review It is not, strictly speaking an appel | ate jurisdiction.
In so far as it is concerned with admnistrative action it is not designed
to substitute the opinion of the Gourt for that of the body whose decision

i's under review The function of the ourt is to see whether the decision

was arrived at by a legal and fair process. If it fails this test it nay
be quashed. In England the relevant order is called an order of
certiorari. If the admnistrative body or tribunal has failed to perform
a legal duty it may be directed to performit. In England the rel evant



order is called an order of mendanus. If it has exceeded, or proposes to
exceed its powers, it nmay be restrained fromdoing so by an order of
prohibition. QO the Gurt may sinply make a declaration, or give a
declaratory judgnent, setting out the true position in law A decision of
an admnistrative body or tribunal may al so be quashed by way of judicial
reviewif it is manifestly perverse and therefore cannot be justified as a
matter of law  Thus, although as we have said it is not an appel |l ate

jurisdiction, judicial reviewin sone respects resenbl es an appeal on a

point of |aw

Judicial reviewis nornally confined to cases where no, or no adequate,
alternative renedy exists: but it may, inthe Qourt's discretion, be
extended to other cases. The question for the court is which is the nost
effective and convenient remedy in all the circunstances, not nerely for
the applicant but in the public interest. Immgration lawis one of the

main areas in which this question has arisen in recent years.

Pending the hearing of the application for judicial reviewinterim
relief (normally in the formof an injunction or a stay of proceedi ngs) nay
be obtained. In urgent cases, interimrelief can be obtained w thin hours
or even mnutes. An application for such relief can be made to a Judge of
the Hgh Qourt, or (in Scotland) of the Gourt of Session, by tel ephone if
necessary, at any hour of the day or night. An interiminjunction cannot
be granted against the Gown but Government Departnents, once inforned that
an application for judicial reviewis being made, invariably hold their

hand until the decision of the Gourt is given.



Il The quantity of subject matter reviewed.

A The statutory franework.

In 1988 the Hgh Gourt in BEngland dealt with 354 appeal s or applications
under rights conferred by statute. O these no less than 265 arose out of
deci sions affecting the devel opnent of land. The figures for 1987 and (so
far available) for 1989 are simlar. The Gourt of Session in Scotland

di sposed of 33 appeals fromtribunals or other statutory bodies during
1989.

B. Judicial Review

In England and Vél es the total nunber of cases dealt wth in 1983 was
1,229 of which 359 (the largest single group) were immagration cases. The
total nunber of cases has risen sharply in recent years. In 1980 it was
491. In 1987 it was 1,529, of which 697 were immgration cases. The
figures so far available for 1989 (1,439 up to the end of Qctober) suggest
that 1988 was exceptional and that the upward trend has resuned.  The
decline in nunber in 1988 was probably nmainly due to a decision of the
Qourt of Appeal in 1986 (Rv. Secretary of State for the Hone Departnent ex
parte Snari (1986) 1 WR 477) that immgrants who were refused entry on
arrival nust nornally rely on their statutory right of appeal rather than

seek judicial review

In Scotland the total nunber of applications for judicial reviewduring

1989 was 88 The figure is rising. The largest single group related to



matters of licensing (i.e. the permtting by a local authority of the sale
or supply of certain regulated goods or services). |mmagration and

deportation formed the second |argest group and planning was the third.

[11. Locus standi of appellants and applicants.

In England statutory rights of appeal are commonly conferred upon 'any
person aggrieved by the decision in question. Judicial reviewnmay be

sought by a person who has 'a sufficient interest inthe matter'.

In the past the forner phrase has sonetines been construed in a
restrictive manner, as if "aggrieved neant 'legally or financially
affected. Thus it has been held that a local planning authority cannot
claimto have been 'aggrieved by the quashing of one of its own decisions
(Ealing Qorporation v. Jones (1959) 1 (B 384). In later cases however, a
more generous interpretation has been adopted, and recently the Gourt of
Appeal has in terns rejected the restrictive approach, stating that 'there
is no need for a legal or financial burden to be placed on a party to
proceedings to give a right of appeal. A decision against the party

suffices' (@ok v. Southend Borough Gouncil July 1989).

The test of locus standi for statutory purposes has thus been brought
closer to the broad concept adopted for Judicial review The speeches in
the House of Lords in Rv. Inland Revenue GConm ssioners ex parte National
Federation of Self-Enployed and Sval | Businesses (1982) AC 617 indicate

that the test of a 'sufficient interest' nmay be satisfied not only where



the personal rights or interests of the applicant are involved but also
where, as a responsible citizen, he has discovered sone substantial default

or abuse of public law by a public body.

In Scotland a person seeking judicial review nust show that he is an
appropriate person to nake the application and that he has a real interest
inthe result. WWere the alleged wong is one of a breach of a duty owed
by a public body to the general public an individual nenber of the public
will have a title to seek judicial review  The sufficiency of the
interest required is a matter of circunstances, but the interest need not

be a financial one. The position regarding statutory rights of appeal is

the sane as in Engl and.

IV. The rights of third parties.

In the case of statutory appeal s and applications the Rules of the
Suprene CGourt in England make detailed provision for the service of notice
of the proceedings upon third parties, so that they have the opportunity to
make representations to the Gourt (Qders 55 and 94 of the Rules of the
Suprene Qourt).

Simlarly, inthe case of judicial review the Rules provide for notice

to be served on 'all persons directly affected . (Qder 53).

In Scotland, Rule of Gourt 260B provides both for public advertisenent

of the application for judicial reviewwhen the Qourt thinks fit and for



service of the application upon anyone who may be thought to be interested.

Intimation of statutory appeals to third parties is not usual.

V. Tine limts.

The tine limts laid down by statute for the launching of appeal s and
applications vary greatly.  Many statutes contain a provision which allows
an appeal or application to be made only within a very short period
(usual Iy six weeks) and thereafter bars it conpletely. (e such provision
applies generally to orders for the conpul sory acquisition of land, the
object being to make it safe for public noney to be spent by the acquiring
authority if no protest is nade within the specified time. In the case of
statutory appeal s fromdecisions of Tribunals the Rules of the Suprene
Gourt inpose atime limt, nornally of 28 days, for the entry of the notice
of notion, but this may be extended by the Gourt. In Scotland the time
limts prescribed by the Rules of Gourt vary according to the subject
matter and the formof appeal. The range of tine limts is generally

between 14 and 42 days.

In the case of Judicial Reviewin England, an application for |eave to
apply nust, under the Rules, be made 'pronptly and in any event within
three nonths fromthe date when the grounds for the application first
arose'. (Qder 53). The Court has power to extend the time, but the power
I's used sparingly. Parliament has provided that the Court may refuse to
extend tine 'if it considers that the granting of the relief sought woul d

be likely to cause substantial hardship to, or substantially prejudice the



rights of any person or woul d be detrimental to good admnistration'.
(Section 31 (6) Suprene Gourt Act 1981). In all cases, statutory and non-
statutory, the Rules of the Suprene Qourt lay down tine limts for varying
periods (normally between three and ei ght weeks, but extendable by the

Qourt) for the filing of evidence by respondents.

In Scotland no time limt is prescribed for applications for judicial
revi ew but circunstances may occur where an applicant has acquiesced in the
matter of which he conplains so that he may thereby be prevented from

challenging it. In practice applications are usually nade soon after the

event in question.

VM. QGher restraints on appel lants and applicants.

There is no other restraint upon the exercise of statutory right of
appeal or application, save for those persons who have been declared by the
Hgh Gourt, at the suit of the Attorney General in England or the Lord
Advocate in Scotland to be 'vexatious litigants'. A vexatious litigant

can bring no proceedings of any sort wthout |eave of the Qourt.

In England in the case of Judicial Review application can only be made
with leave of the Court, which will be granted if, but only if, the
applicant puts forward an arguable case. Al applications for |eave are
made ex parte and are considered in the first instance by a single Judge.
Uhl ess the applicant requests otherw se that consideration will be on the

papers, and without an oral hearing. If the single Judge refuses |eave
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the applicant may renew his application (wthin seven days) in the Gourt of

Appeal .

44 per cent of applicants were refused |eave in 1987 and 45 per cent in
1988.

In Scotland no leave is required for the making of an application for
judicial review After the application has been lodged it is put before a
judge who may grant any necessary interimorders and otherw se orders

service and advertisenment of the application.

M. Tine taken to di spose of cases.

(1) Inthe Hgh Qurt in Engl and.

The net hods enpl oyed for the listing and disposal of cases are described
in the attached note headed 'The Role of the Gown Cifice'. The Gown
CGfice deals with all of the appeal s and applications, statutory and non-

statutory, to which this paper refers.

The time taken to dispose of cases depends principally upon the degree
of urgency. Cases requiring imediate attention are dealt with
inmmedi ately. The hearing of |ess urgent cases may be expedited by the
direction of the Judge who has given |eave to apply, or the Master of the
Qown Gfice. These expedited cases are |listed as soon as practicable, at

the cost of delay to those which have not been expedited. The overall
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average tine for disposal varies considerably. Between July and Qctober
1989, neasured fromthe dates when the cases entered Category B (regarded

as ready for hearing) it ranged fromapproximately 20 to 25 weeks.

Sone cases (and in particular all crimnal cases dealt with in the Gown
Ofice list) have to be heard by a Ovisional Gourt, which nornally
consists of a Lord Justice of Appeal and a Hgh Gourt Judge.  Habeas
corpus applications and exceptional ly inportant civil cases are also dealt
with by a Dvisional Gourt.  The rest cone before one of the eighteen
nomnated H gh Gourt Judges sitting alone. At any one tine there woul d
nornmal |y be one or two Divisional Gourts and two single Judges working on
the Gown Cifice list. So far, this nunber has nornal |y been sufficient

to ensure the disposal of cases within a reasonable tine.

(2 Inthe Gourt of Session in Scotland.

Al statutory appeals and al|l applications for judicial review are
processed through the centralised office of the Gourt of Session which is
concerned with the admnistration and listing of the whol e business of the
(Qourt of every kind.  The present period fromthe |odging of a statutory
appeal to its disposal is seven and a half nonths.  Applications for
judicial reviewmy on average be disposed of in about 4 weeks after
lodging, but if the matter is of particular conplexity in fact or in lawa
| onger period is required. In two cases recently the matters were

di sposed of within 7 days after |odging the application.
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(3) On appeal fromthe Hgh Gourt or the Court of Session.

In civil cases both parties have the right of appeal to the Court of
Appeal.  There is a further right of appeal to the House of Lords with
| eave either of the Gourt of Appeal or of the House of Lords, if the case
is of exceptional legal interest or public inportance. The tine taken to
di spose of appeal s agai n depends upon the urgency of the case. In non-

urgent cases it may be a year or nore at each |evel.

In crimnal cases there is aright of appeal fromthe D visional Court
direct to the Huse of Lords if the Dvisional Gourt fornally certify that
a point of law of general public inportance is involved and if |eave is
given by either the Dvisional Gourt or the House of Lords. The appeal is
likely to be heard within a matter of nonths or nore rapidly if its urgency
So requires. There is no right of appeal in crimnal cases fromthe
Scottish Gourt to the House of Lords.  Appeals are only conpetent in civil

cases.

VI11. Exanples of initiating processes.

(1) England.

A conpleted Notice of Mtion (as used for statutory appeals and
applications) and Form 86A (as used for seeking |eave to apply for Judicial

Review) are attached.

-13 -



(2 Scotland.

Form 42 as used in the Court of Session for a statutory appeal is also

attached, and there is added an exanple of an application to the Scottish

Qourt for judicial review
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THE ROLE OF THE CROMWN OFFI CE

Background and H story

Hol ders of the post of Master of the Qown Cfice (and
Queen's Coroner and Attorney) can be traced back to the 12th
century.

The Master of the OQown Ofice is also the Registrar of
Qimnal Appeals. The current Master of the Gown Gfice is

Mast er MKenzi e.

The Head of the Gown Ofice is a | awer assisted by two ot her
| awyers and exercises the day to day managenent of the
caseload. The Qown Ofice staff also consists of a Head derk
(and Senior Qown Cfice Associate), two listing officers and
four other admnistrative staff as well as four court

associ at es.

The Gown Gfice works to the eighteen Hgh Court judges
nomnated to the hear matters in the GQown CGfice list and to
the Deputy Chief Justice who exercises particul ar
responsibility in relation to the List.



Al cases entered in the Gown fice are examned by one of
the awyers, upon receipt in the fice and al so before any
hearing by the Court. Each |awer has a nunber of topics and
case as falling within those topics are his or her
responsibility. Wiere appropriate the lawer will remnd the
Judge or the Court of the relevant authorities, particularly
any unreported cases, and will alert himto any cases pendi ng
in the Oown COfice List which raise the sane or related

poi nt s.

In order to fulfil the |lawers' responsibilities the Ofice
hol ds an index of notable judgnents in the GQow Cfice List.
The index is conpiled by one of the |awers and is circul ated
to the nomnated judges. A card index show ng the subject
matter of pending cases is held by the | awer responsible for
the relevant topics, with a naster index being kept by the
Head of the Gown O fice. These nanagenent tools are used to
effect constructive listing within the List, avoiding a
situation in which cases raising simlar issues mght be
|isted very close together in tinme but before different
constitutions of the Court who are unaware of the existence of
the ot her cases.

Practitioners who believe that there may have been an
unreported case in the OGown Ofice List which is of rel evance
to a case pending in the List nay approach the Gown Cfice

| egal staff who will be ready to assist. The CGfice is not
able to provide practitioners with copy judgnents - those nust
be obtained fromthe Court shorthand witers.



Listing in the Qown Ofice

When the case is noving towards the top of Part B of the List
the Qow Cfice inforns the applicant's solicitors. If it is
not confirned within two weeks of the date of the QO own
Ofice's letter that the case is still active, the matter is
pl aced before the Master of the Qow Cfice with a viewto it
being struck out for want of prosecution.

Dates for hearing are fixed with counsel's clerks and it is
the responsibility of the clerks to informtheir instructing
solicitors of the date fixed.

The Court requires the submssion, to the Gown Ofice and in
adequate time before the hearing, of a document containing
the list of issues, a skeleton argunent and chronol ogy of

rel evant events. Docunments for the Gourt should be bundl ed and
pagi nated. If the matter is to be heard by a Dvisional Court,
two sets of docunments nust be supplied.

Settling

If any party considers that there is a possibility that the
case wll settle, application should be nade to stand the case
into Part C

Wiere a case is to settle but a court order is required to put
into effect the terns agreed, the terns nay be submtted to
the Gown Ofice and, if approved by a Judge, the case is
|isted for pronouncenent of the order in open court without
the need for parties or representatives to attend.

LK
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