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PRASIDIUM

ANSWERS TO GENERAL QLESTI ONS GONCERN NG THE | NOCRPCRATI ON
(" TRANSPOSI TI ON')  COF EU DI RECTI VES | NTO AUSTRI AN LAWW TH
SPEQl AL REFERENCE TO THE DI RECTI VES ON THE MUTUAL RECOGN Tl ON
COF D PLOVAS, EXAM NATI ON CERTI FI CATES AND OTHER CERTI FI CATES CF
PRCFESSI ONAL - QUALI FI CATI ON

1. Transposition procedures

a) Austria is a State governed by the rule of |awwhere any
executive act nust be based on law Legislative enactnents
are therefore the first choice where EU directives have to
be incorporated into Austrian law Transposition by
executive regul ation (ordinance, decree) is |licit where such
a regulation has a basis in appropriate legislation. Thus
the directive on the recognition of diplomas in the field of
agriculture (85/384/EW5 was transposed by a "Regul ation
concerning Architects in the EEA" which was issued under
powers conferred by the Austrian "G vil Engineers Act".

Moreover, Austria is a federal state where legislationis
di vi ded between the Federation and the constituent states
(Lander) according to the subject matter in question. Hence
directives have to be transposed either by federal or by
Lander legislation (and the executive regul ati ons based on
such laws) depending on which entity is conpetent to dea
with the matter concerned. Wiere a EU directive affects the
spheres of both the Federation and the Lander, it has to be
i ncorporated by appropriate federal as well as Lander

| egi slation. Hence the EU directive on the recognition of
professional qualifications (92/51/B/N3 was transposed by a
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federal law for foresters and by acts of the Lander
parlianents for kindergarten teachers and educati onal
supervi sors enpl oyed by boarding schools and simlar
institutions.

(b) The Admnistrative Court is not involved in the procedure

(c)

by which directives are incorporated into Austrian |aw

Were national rules already exist in a specific sphere and
Wiere EU directives |eave same scope of independent action
to national authorities, Austriawll try to incoporate the
directives in such a way as to ensure that they harnoni se
as far as possible wth the existing set of rules. Thus
Austria has attenpted to keep the changes to national
education programmes required by the EU directives on
recognition as far as possible in conformty with the

exi sting systemof provisions on curricula, teaching

met hods and exam nati ons.

Literal reproduction of the text of a directive wll
chiefly be found in cases where the directive leaves little
scope for variation to menber countries, such as the
rules making it obligatory to recognise foreign diplonas.
Thus the enuneration of the diplonmas for mdw ves of

vari ous nenber countries which directive R. 80/154/ B/G
made it mandatory to recognise was literally witten into
the Austrian executive regulation on mdw ves from EEA
countries. Sonetines there a sinple reference to the

rel evant provisions of the EUdirective is inserted, as in
the EEA regul ation on architects which requires the
beneficiary to "show a diploma, examnation certificate or
ot her proof of professional qualification referred to in
directive 85/ 384/ B\5'.



2.

Legal effects of a directive

(a) Before transposition

The Austrian Admnistrative Court recently nmade it clear

(No. 95/10/0108, 23 Cct. 1995) that the rules laid down in

a directive have a significance even before the tine

allowed for their formal incorporation into Austrian |aw
runs out, in that the national provisions applicable to the
case in question should be interpreted in accordance wth

the spirit of the EUdirective. But where the wording and
meaning of a national rule is clear, it is not permtted to
turn it into its contrary by this kind of interpretation.

After transposition

According to a recent decision of the Austrian
Constitutional Court (V 136/94-10, 12 Dec. 1995), nati onal
| egal provisions enacted to incoporate a EU directive
shoul d be interpreted in conformty with the directive,
"making full use of the judicial scope for assessnent"”,
even where an historic interpretation of the legal rule
concerned clearly argues against doing so. Wat is not yet
clear is how to distinguish between interpretation in
conformty with the directive and a case where the EU
directives has not been "transposed' as it shoul d have
been. The Admnistrative Court has already recognised the
"conformng" interpretation of national lawin tw of its
deci sions (No. 95/10/0108, 23 Cct. 1995 No. 95/19/0081, 23
Qct. 1995). According to the Admnistrative Court, the
admssibility of conformng interpretation is only
dependent on the scope which national rules on
interpretation allow to the national authorities.



(c)

By becomng a nenber of the EU, Austria has accepted

the "acquis comunautaire" which includes the case-

| aw of the European Court. According to the Court's case-
law, the national courts must examne the national |aw
applicable by themto see whether it conforns to Comunity
rules, and where a conflict arises, they must ignore the
national rules - if necessary after asking for a

prel imnary ruling. It may be noted in this context that
Austrian courts have so far instituted two proceedings for
prelimnary rulings, although neither of them concerns the
interpretation or validity of a EU directive.

Failure to incoporate a EU directive or defective
I ncor poration

According to the case-law of the European Court, persons
subject to a State's jurisdiction nay rely, vis-a-vis that
State, on the direct effect of sufficiently precise and
absolute provisions in a EUdirective. O the other hand,
the European Court believes that a directive cannot
establish any clainms between persons subject to a State's
jurisdiction. As part of the "acquis comunautaire", this
case-law is binding on Austria, although it is not yet
possible to nake any statenent on how Austrian authorities

are applying it in practice.

It has al ready been nentioned that the Austrian
Constitutional Court in a recent decision has provided a
very generous "conformng" interpretation of national |aw
It remains to be seen whether and how far other courts will
followthis exanple. Should this be the case, then
"interpretation in confomty with EU directives" coul d
establish itself as a new and particularly inportant
criteriumin construing national |aw although the queries
mentioned earlier as to the distinction between conformng



interpretation and deficient incorporation or
"transposition" into national law still await
clarification.

According to the European Court's case-law, a nmenber State
is liable to persons subject to its jurisdiction for its
failure to incorporate a EU directive into national |aw
Again this case-lawis part of the "acquis conmunautaire"
accepted by Austria. It may be nentioned in this context
that several civil actions for danmages relying on this
case-| aw have been brought in Austrian courts, under
Austrian statutory provisions on the liability of public
authorities, on the ground of belated "transposition" of
the directive on package tours (90/314/BV3.
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ANSVWERS TO THE QUESTI ONS GONCERN NG EU D RECTI VE 95/ 46/ EG FCR
THE PROTECTI ON CF NATURAL PERSONS IN THE PROCESSI NG GF PERSONAL
DATA AND FOR FREE DATA EXCHANCGES

Before we go into the specific questions, we have to mention
that a debate is currently in progress on how and to what
extent of the incorporation or "transposition“"of this EU
directive into Austrian law should be effected. The answers
bel ow are therefore of a provisional nature.

1. Procedure of transposition

- The confidentiality of personal data is protected by a
fundamental human right of constitutional status in Austria.
This provision does not have to be anended to adopt the EU
directive. The protection of data processed by automatic
met hods is specifically regulated, in addition to the
fundamental right, by the provisions of the Data Protection
Act, a "sinple" |awwhich does not have constitutional status
and whose provisions will have to be amended to sone extent
to "transpose" the EU directive.

- The Constitutional Court and Admnistrative Court are not
i nvolved in the procedures to incorporate the directive into
Austrian |aw,
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Subst ance of the measures that have to be taken to
"transpose" the directive

The Data Protection Act provides that a special permt nust
be obtained for the international exchange of data. In
respect of data concerning natural persons, this requirenent
has to be abolished for exchanges of data within the EU

Austria assumes that the definitions in the Data Protection
Act are identical, at least in substance, with those in the
EU directive. Qurrently there are discussions in progress
with the Conmi ssion on the extent to which the directive's
termnology has to be taken over literally into Austrian |aw

In Austria, only the fundamental right to data protection
applies to data transactions not supported by automation,
whereas the other "sinple" statutory provisions of the Act do
not apply. But the types of processing mentioned in Art. 3
para. 2 of the directive are exenpt fromthe scope of
application of the Data Protection Act only in regard to very
specific issues, such as registration. There are al so sone
special provisions on data protection in the sphere of police
activities.

The principles enunciated in Art. 6 of the directive are
al ready nandatory in Austria under several provisions of the

Data Protection Act.

The Data Protection Act permts no processing in cases ot her
than those nmentioned in Art. 7 of the directive. How far the
incorporation of Art. 7 of the directive will require

| ingui stic adaptations is still under discussion.

The Data Protection Act contains no explicit enuneration of
types of sensitive data, but the whole Act is based on the
concept of the "worthiness of protection" of personal data,



which inplies that data of a sensitive nature nust be
specially protected. Wether proper incorporation of the EU
directive will require that the enuneration of sensitive data
contained in the directive be witten into Austrian law is a
question not yet finally clarified at present.

- Austrian law does not provide for national identification
nunber s.

- The Data Protection Act contains a "media privilege" under
which nmedia, as far as their journalistic activities are
concerned, are largely exenpt from the Act's provisions.

- The Data Protection Act does not stipulate an obligation of
t he person who comm ssions the collection of personal data to
i nform the person concerned.

- Neither does the Data Protection Act stipulate an obligation
to informthe person concerned where the data have not been
obtai ned from himor her.

- An exenption of data processing for statistical purposes
exi sts under the Data Protection Act only inasmuch as the
transmssion of data fromthe "public sector” (institutions
established by law to the Central Statistical Ofice is
al ways permtted.

- Fundanentally the right to get an answer to enquiries
stipulated by the Data Protection Act is the sane as that
stipulated by the directive. ly access to infornmation about
the "logical structure of autonmated processing" as required
by Art. 12 (a) of the directive is not stipulated by the Act.

- Not all exceptions allowed by Art. 13 of the directive are
contained in the Data Protection Act. Thus, Austria being a new
menber of the EU, the exception protecting inportant economc
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or financial interests of a menber country or of the European
Union as a whole is not explicitly provided for by the Austrian

Act .

- There is no general right to | odge objections in Austria as
avail abl e under Art. 14 of the directive, but there is a
right to forbid the commercial transmssion of certain data
(direct marketing).

The Data Protection Act does not contain an explicit
provi sion on autonated individual decisions as does Art. 15

of the directive.

The Data Protection Act contains rules on data security and
confidentiality which roughly correspond to those set out in
the directive.

The Data Protection Act stipulates a general obligation to
report automated data processing activities, unless they
serve purely private purposes, to the central Data Processing
Register. Like the directive, the Act makes provision for
appropriate sinplifications (standard data processing
operations to be defined by executive regulation).

The Data Protection Act does not provide for prelimnary
controls on the lines of Art. 20 of the directive.

The Data Processing Act contains a provision to the effect
that anybody may see the Data Processing Register.

Wiere the provisions of the Data Protection Act are viol ated,
there lies a conplaint to the Data Protecti on Comm ssion (an
aut ononmous admni strative authority) in the public sector; in



the private sector, a civil action can be instituted in the
appropriate courts.

Under Austrian law, clains for material danmage caused by
violations of data protection provisions can be prosecuted by
a civil action in the appropriate courts.

violations of the Data Protection Act nay carry
adm nistrative fines of up to 150,000 Austrian schillings or
crimnal sentences of up to one year in prison.

There is no statutory obligation in Austria to el aborate
codes of conduct in the field of data protection.

The Data Protection Conmssion is a tribunal within the
meaning of Art.6 of the European Convention of Hunman Ri ghts.
The Comm ssion hears conplaints of persons about violations
of the Data Protection Act in the public sector. In the
private sector, breaches of the Act may be prosecuted in the
country's independent court system However, for |ega
protection in this field to conformin every respect to
the directive, it would be advisable to add nore powers to
Inspect and review data files, especially in the private
sector.

General |y speaking, Austria has traditionally had a relatively
high level of data protection. Hence the adaptations necessary
to enbody the EU directive in Austrian laww |l not be too

ext ensi ve.





