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Transposition into WK law of EC Drectives
Lord Justice Schi emann
I
The K Background

A few prelimnary points. Perhaps all of those attending this
conference know all of them If so | hope I wll be forgiven.

1. Wnlike, | think, any of the other countries of the Lhion, we
have two very different legal systens in place in the Uited
Kingdom The Scots have a systemof law which has its origins
out Si de t he Cormon Law of Engrl1 and and Wl es and is very different
fromit. The Northern Irish have a systemof Common Law not very
distinct fromthat known in England and Wl es. In tine past, when
very little law of relevance to daily life was affected by
| egislation, these differences were of "greater inportance than
at present. During the course of the last 150 years, however,
Par[ianent has sought to regulate nore and nore and fegl sl ation
keeps on di spl aci n% or nodi Tying what used to be the law Now,
articularly inmtters concerning the activities of the European

lon, there is often no difference between our countries. In the
context of the present report there are | believe no significant
differences between the Scottish and English positions. It is
worth noting, however, that United Kingdomlegislators regularly
face the task of transposing a legislative desire into the
| anguage of two different |egal systens - the English and the
Scottish. Inthe context of Directives this canlead to different
legislative wording north and south of the border designed
neverthel ess to achi eve the sane end.

2. The United Kingdomhas no witten constitution of the sort
which exists in nmost if not all countries on the continent of
Europe. There is no significant roomfor |legal dispute as to the
er)esent al location of power between the English, the Scots, the

rthern Irish and the WIsh. [The Wlsh, in the |egal context
have rather been absorbed by the English and for present purposes
can be equated with them So I'mafraid | shall in this report
no longer refer to that delightful country.] There is only one
supreme legislative authority - the United K ngdom Parlianent
which sits in London - for "the whole of the United Kingdom
There is currently no significant legislative author|t?/ in erther
Scotland or Northern Ireland. Very nany of the [legislative
rovisions made by the WK Parlianment only apply to part of the

ngdom However nmany also apply to the whole of the WK e
result of this is that many of the problens in relation to the
transposition of DrectiveS into national law which face our
partners in the Uhion - for instance, in Grnmany : is this a
matter reserved in the constitution for the Land authorities as
opposed to the Federal Authorities? - are not |egal problens for
us. There are politicians in the WK who advocate the setting up
of Scottish and other assenblies. |f and when this happens no
doubt the situation will change.
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3. V& have no constitution which specifies a list of entrenched
constitutional or human rights. The European Convention on Hunan
Rghts is not as such part of our donestic law In consequence
there are no _constitutional problens arising from the
interference by Directives with hunan rights.

4. The WK has no constitutional court as such for cases of
constitutional inportance. Nor does any of its constituent parts.
Nor indeed is there any suprene admnistrative authority such as
a conseil detat. rlianent is the ultinmate [|egislative
authority on all matters. The general courts are the uitinmate
authority on all legal disputes - which in English termnol ogy
I ncl udes disputes as to the legality of admnistrative actions
as well as civil and crimnal disputes. In practice nost |egal
%uestlpns relating to the alleged inperfect inplenentation of

rectives wll at” some stage of the litigation process be heard
b%/ at |east one judge who has expertise inthis trield. The court
of ultimate resort 1s, in general, the House of Lords. However,
no case is heard there save by permssion of the House or of the
court whose decision it is sought to challenge. |In nost cases the
ermssion of the House. needs to be sought.” Wil e any peer can
ake part inthe legislative process, only specifically nom nated
peers of the highest legal standing take part in the *udl cial
process - sone dozen or so. They are the ultimate court for each
part of the United Kingdom on every legal question that can
arise. In the context of Conmunity law they wll, of course,
often be under an obligation to refer a question to the European
Gourt of Justi ce.

5. Under English donestic law, treaties confer no rights on

I ndi vi dual s merel y because the treaties have been ratified by the

WK An Act of Parlianent is not necessary for ratification but

| S necessary before individual s acquire rights under any treaty.

SO the En%lsh juridical route to giving effect to Drectives

gtaatr,ts letth-l;he Eur opean Communi ties Act 1972 which provides in
ction a

(1) Al oo rights etc fromtine to time created or
arising by or under 'the Treaties ............... as in
accordance with the Treaties are wthout further enactnent
to be given legal effect .............. inthe WK shall be
recognised and available inLaw ............. P

(2 [contains a fairly wade general authority for
mnisters to nmake regulations for the purpose of
I npl enenting any Community obligation of the United
Ki ngdonj

(4 ...... any enact nent passed or to be passed ........ shal |
be construed and have effect subject to the foregoing
provisions of this Section ............. "

In R v Secretary of Sate for | oyment ex parte Equal
@poﬂ—l—ﬁ%‘o‘)—l—ACEE{LH_L—d—K—Wr uni ti es Comm Ssi on at page ord Keith o

Knkel stated in the House of Lords
"A declaration that the threshold provisions of the Act of
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1978 are inconpatible with Community Law woul d suffice for
the purposes sought to be achieved by the EQCC .........
This does not involve, as contended for the Secretary of
State, anP/_ attenpt by the EQC to enforce the International
Treaty obligations of the united K ngdom The EQC is
concerned sinply to obtain a ruling which reflects the
?rl macy of European Community Law enshrined in Section 2 of
he Act of 1972 and determnes whether the rel evant united
Kingdomlaw is conpatible with the Equal Pay D rective and
the Equal Treatnent D rective"

In Rv Secretary of State for Enpl oynent ex parte Seynour-Smth
andm%_mm%»rez e Gourt o peal was _considering. a
Situation where an enployee sought to conplain of wunfair

dismssal and to claimvarious statutory rights. Those statutory
rights were only avail abl e to enpl oyees who had been conti nuousl y
enpl oyed for 2 years. The Gourt held that the effect of the 2
year qualification period was inconpatible with the principle of
equal treatnment enshrined in the Equal Treatnent Directive
because wonen in general changed jobs nore frequently than nmen -
because of breaks for childbearing etc - and therefore a snal | er
roportion of the fenal e workforce had been in the sane job for
wo years than was true in the case of the nmale workforce. The
court further held that the Secretary of State on the evidence
had not established objective = justification for the
discrimnatory inpact of the 2 year qualifying period. The
Qourt _made the follow ng declaration : _

The rovisions of the Enpl oyment Protection

(Consol idation) Act 1978 whereby the right not to be

unfairly dismssed do not apply to enpl oyees who have

not been continuously enpl oyed for a m nimumperiod of

two years at the date of their _dismssal were

i nconpatible with Council D rective 76/207/EEC as at

the dates of the applicants' dismssal fromenpl oyment

on 1. May 1991 and 15 May 1991 respecti vel y".

It is to be noticed that the national |egislation renains intact
al though disapplied in a particular case. The court envisaged
that a tine mght cone when there was no |longer any
discrimnatory inpact of the legislation upon the sexes.

|

Smlarly, had a national not comng from one of the Menber
S been dismssed, the Drective wul d have been irrel evant

and the 2 year qualification period would have applied to her.

The foregoi ng has been established by the case law Wat woul d
happen If rlianment deliberately defied a Drective is
fortunately untested. The traditional view is that if a WK Act
of Parliament nade clear, for exanple by exFr ess words to that
effect, an intention by Parlianent expressly to override the
rel evant Cormunity Law, "a united Ki ngdomcourt woul d be bound to
give effect tothis. The later Act would operate to that extent,
as an amendnent to The European Communities Act 1972, Section 2

Inpractice it is unlikely that such an enact ment woul d be passed
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by Parliament unless the British Government had first taken steps
to withdraw the WK from the C_ommnltty_, since passing the
enact nent woul d be inconsistent wth continued menbership.

6. Wen it cones to inplenenti n?_D'rectives, the nain | egislative
techniques are prinary legislation - acts of the WK Parlianent -
and secondary legislation - nost significantly regul ati ons made
by a mnister bX virtue of authority given by an Act of
Parliament. That Act m ght be the European Communities Act 1972
but will often be an Act which deals wth the subject natter of
the directive. Such requlations typically " either need
specifically to be approved by Parlianent before they cone into
force or are subject to Parlianentary veto. In general” Parliament
does not debate them at all. The t¥p| cal challenge to the
|egality of a regulation cones in the formof an assertion that
the regulation in question does not come within the powers
granted by the Act of Parliament under which the regulation
purports to have been nade. The correctness of that assertion is
determned by the judges of the Hgh Gourt with an ultinate
appeal to the Housé of Lords. Thus we do not have any naj or
problens arising from the allocation to different
judicial/admnistrativetribunals of questions as tothevalidity
oft_theI Ilegl slation which seeks to transpose Drectives into
national |aw.

I
The process of Transposition

Transposition is routinely achieved by legislation, primry or
secondary. Secondary legi'slation is preferred since it does not
occup)f/ parlianmentary tinme and can in general be achieved wth
| ess Tuss. As explal ned above, there are no problens in relation
to conflicts of conpetence.

As e>éPI ai ned above, we have no suprene admnistrative tribunal.

The drafting of prinmary legislation is the responsibility of
Par|iamentary Counsel who are enpl oyed solely for this task.” The
drafting of 'secondary legislation is the responsibility of the
Mnister to whomthe power of naking regulation is allotted b

t he |z_)r|marl¥t |l egislation. W have no body such as the Frenc

(onsei | d'Etat formally charged with ensuring that any proposed
| aw has been subjected to a toilette du texte and is conpatibl e
with the European Convention of Hunman R ghts, the Gonstitution
and all non-repeal ed exi sting |aw Nonethel ess, unless Honer is
noddi ng, the interaction of the proposed |law wth existing |aw
and international treaty obligations is born in mnd.

In the drafting of Acts of Parlianent and of Regul ations one
finds exanples both of a fairly literal transposition of the
totality of the words of the Drective in question and of
adaptations of concepts in the Drective to the existing |ocal
| egi sl ative situation. There are those who consi der, particul arly
in the light of the threat to national finances posed
Francovich v Italian Republic [1991] ECR 1-5357. that a litera
transposition is the safest course.
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At tines one finds that the executive attenpts to transpose
Directives into national |law by adm nistrative action. Thus the
K's obligations to designate Special protection areas under the
WId Brds Drective are allegedly fulfilled by neans of
admni strative designations.

1]
The juridical effects of a Drective

Prelimnary _ _ _ _
Inprinciple in English law a Directive can have the follow ng
juridical effects

1. To give rights against the state or an emanation of the state
2. To Serve as an aid to construction of WK |egislation whether
or not that legislation was enacted in order to give effect to
the Drective. _ _ _

3. To serve as a policy guide for the courts in a case where the
court is devel OFI ng the Common Law This last is a provisional
personal Vi ew. know of no case |aw on the point.

In accordance with the wishes of the rapporteur, | have divided
the remai nder of this section into the three parts he suggests.
In the English context, however, nost of the cases have tended
to include the question whether or no there has been proper
transposition as well as possible questions relating to the
effect of inadequate transposition.

A Prior to transposition but whilst the period for transposition
has not vet expired.

(hce nmore, | know of no English case |law on the point. But in
principle, and follow ng the ECJ decision in Pubblico Mnistero
v Ratti1 [1979] ECR 1629, 1645, it seens probable that before the
expiration of the period for transposition the Drective shoul d
have no juridical effect. The reason for proceedi nﬁe by \/\eg of
Drective rather than Regulation is to enable the Menber Sate
to determne its own nethod of transposition. Before the |apse
of the period provided in the Drective for doing this
1. An individual does not acquire any rights under it;
2. (@) by definition, there is no legislation which was enacted
in order "to give effect to the Drectlve _ _ _ _
(b) the justification for construing earlier legislation in
the light of the Drective - which seens to ne to be that, by not
enacting legislation to give effect to the Drective,  the
| egi sl ator nmust be assuned to have considered that the earlier
| egi sl ation achieved, in a manner which the |egislator regards
as acceptable, what the Drective seeks to achi eve - di sappears,
since it may be that the legislator wshes to achieve that aim
%y anot her net hod. _ _ _

. the justification for devel oping the Common Law in the |ight
of the policy considerations underlying the Drective - initself
a novel propositioninour law- is at its weakest where the tine
for the legislator to act has not yet el apsed.

B After conplete and correct transposition _ _
1.7 The theoretical position of the effect of a Drective on the
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interpretation of UK |egislationis not in doubt. As Lord Keith
of Kinkel stated in the House of Lords in Wbb v EMDA r Cargo
Ltd (1993) 1 WR 49 at pages 59 & 60

"The directive does not have direct effect upon the
rel ati onshi p between a worker and an enpl oyer who is
not the state or an emanation of the state, but
nevertheless it is for a Udited K ngdom court to
construe donestic legislation in any field covered by
a Community Drective so as to accord with the
interpretation of the Directive as laid dow by the
European Gourt of Justice, if that can be done without
di stortbgg the nmeaning of the domestic |egislation:
Duke v ( Reliance [1980] 1 ACG618......... thisis
SO whether the domestic |legislation cane after or, as
in this case, preceded the Directive: Mar | easi ng
[1990] ECR 1-4135." -

"As the Buropean Court of Justice said, a national court
nust construe a domestic lawto accord with the terns of a
Drective in the sane field only if it is possible to do
so. That neans that the donmestic |aw nmust be open to an
Interpretation consistent with the Drective whether or not
it is also open to an interpretation inconsistent with it".

For a traditional English | awyer the Marl easing doctrine - that
one can construe earlier donestic legislation in the IlE%ht_of
|later Directives - is a strange one. ~The gener al glish
doctrine has been that a provision in a Uited K ngdom Act nust
be construed by seeking and applying the intention of the
Legi slature which enacted it. Now we find in relation to a
|ater Community Law that it is the supervening intention of a
whol |y different body that, wthin limts, is to prevail in
construing the earliér Act. | have suggested a possible way of
reconciling the Marleasing doctrine wth the general English
doctrine in paragraph A 2(b) above.

2. In the case of an alleged conflict between a national action
and a Drective, in circunstances where there is in force WK
| egi sl ation which correctly and fully transposes the Directive,
an English court would ook first at” the WK legislation. |ndeed
the lawer nounting the case mght well not refer to. the
Drective. This seens in line with Félicita Rckners-Linie v
Fi nanzanmt [1982] ECR 2771. |If either Side thought it useful to
refer to the Drective they would be permtted to do so. If the
court found the references to the Directive of help in solvin
the dispute before it then the court would incorporate suc
references in its judgrent.

3. O course, where the issue between the parties i s whether the
Wk legislation correctly and fully transposes the Drective, it
wll be essential to look at the Drective.

C Were there has been no transposition or inconplete
transposi ti on.
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1. The English lawas to the effect of an uni npl enented D rective
is the law as laid down by the European Gourt of Justice. In
short, where the Directive has direct effect an individual ma
rel¥ on it against the State and enanations of the State, whic
| atter phrase has been given a wi de interpretation.

2. The effect on the interpretation of English |egislation of
D rectives has already been touched on above where I considered
the position where a Drective has been fully inplenented by
transposi ng national legislation. Wether or no there has been
proper transposition, national legislation will be interpreted
so far as possible so as to be consistent with the Drective.

3. English lawas to who has |ocus standi to bring an action for
a declaration that there has been no transposition or inconplete
transposition and /or an action for an order quashing or
requiring sone admnistrative action on this ground is not
conceptually clear. Al that is required is that the woul d-be
chal l enger nust have a "sufficient interest". In practice the
courts have been very generous and QEI ven standing not nerely to
individuals directly ‘affected” but also bodies such as” The
Friends of the Earth. There is an argunent to be nade to the
effect that, where a Drective has nho direct effect on an
I ndi vidual although it does have a direct effect on a Menber
State, then any breach by a Mnber Sate should only be
chal | enged by another Menmber State or an organ of the Uhion.

4. Whether or no non-transposition of a Directive can give rise
toaright in an individual to damages is a natter which has not
Yet been concl usively tested in English law | have little doubt
hat it soon w |l be.” The background i n Engl and, before we joi ned
t he European Communi ties, was that damages have not traditionally
been awarded for the failure by admnistrative authorities to
act, as opposed to acting negligently or wunlawully. That
traditional attitude has been much criticised.

It is clear from Francovich [_19911 ECR 1-5357 that conplete
failure to inplement can give rise to a liability in damages if
the conditions there set out are satisfied. An issue outstandi ng
before the EC] at the tine of the drafting of this report is the
circunstances inwhich liability for danages w |l be |1 nposed for

! see R v Secretary of Sate for Enployment, ex part
Seynour - Smth supra

% see Rv Secretary of State for the Environnment, ex p.
Friends of the Earth [1994] 2 OMR 760. There it was held by the
H_Wm—bg urt [uphe y the Qourt of Appeal but the report is not
et published] that the WK had been in breach of the Drinking
ater Quality Drective 80/778/EEC since 1985 because it
msconstrued 1ts effect and that there was no possibility of
rectifying this state of affairs for a nunber of years.
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8
i nconpl ete or erroneous transposition®

(he can see that the cash consequences of inposing liability in
such circunstance are indeed frightening. This applies to the
cases indicating that English enpl oynent and pensi on practice has
been sexually discrimnatory and in the type of situation
exenplified in the cases referred to in the preceedi ng
aragraphs. There is, however, every reason to suppose that the
glrsh courts will loyally echo whatever comes fromthe EC].

| am conscious that | have not cited any English case law in
relation to the mutual recognition of diplomas. To the best of
ny know edge, there is none which directly concerns the questions
under discussion at this conference.

v
The transposition into WK lawof the Data Drective

| nt roducti on _ _

Engl'i sh Common Law does not know a general right of privacy and

Parliament has been reluctant to enact one”. This is much

criticised but, in the context of this conference, has the

significance that the WK does not have the nmany constitutional

R/gﬁ%l em;St\Mgl ch conplicate legislative life for many of the other
er Sates.

A though we have no general rights of privacy, a nunber of
Statutes been enacted in the relatively recent past inthis field
whi ch deal with particul ar aspects of 'the problens caused by the
wi despread storing of data on conputers and al sewhere. The nost
important in the present context is the Data Protection Act 1984
f(herel nafter referred to as "the Act") which was enacted
ol low ng the signing of the Gouncil of Europe Gonvention for the
Protection of Individuals with regard to Automatic processi _nP of
Personal Data 1981. The others are The Access to Personal Files
Act 1987 and The Access to Heal th Records Act 1990 each of whi ch,
In certain prescribed situations, wdens the right of access by
the data subject to personal data held by others.

A The Data Protection Act 1984

> See (pinions of AGTesauro delivered 28.11.95 in Case
G392/93, Rv HMTreasury, ex p. British Tel ecormuni cations, and
joined cases G46/93 (Brasserie du Pecheur) and G48/93
(Factortane II1).

“ per Lord Hoffrman in R v Brown [[Lhreported deci sion of the
House of Lords on 8.2.1996] T amindebted in much of what follows
to his summary of the provisions of the Act.


Belgacom
IV

Belgacom


The nachinery enployed by the Act to control the use of
conput eri sed personal infornation is a register of data users
mai ntained by the Data Protection Registrar. The Act uses the
register as an instrunment of control In tw ways. The first is
by  the Registrar's power to refuse an application for
registration or to renove a data user's entry fromthe Register.
The second method of control is the direct application of the
crimnal lawto certain acts of the registered data user.

The Registrar's powers

The Act provides in section 43) that :- _
An entrP/ In respect of a data user shall consist of
the following particulars -

(@) the nane and address of the data user;

(b) a description of the personal data to be held by him

and of the purpose or purposes for which the data are
to be held or used,;

(c) a description of the source or sources fromwhich he
i ntends or rrai/) wish to obtain the data or the
Information to be contained in the data;

(d) a description of any person or persons to whom he
intends or may w sh t'o disclose the data;

(e) the names or a description of any countries or
territories outside the United K ngdom to which he

intends or may wish directly or indirectly to transfer
the data; and

(f) one or nore addresses for the recei pt of requests from
data subjects for access to the data.

In Schedule 1, the Act sets out eight "Data Protection
Principles" in the light of which nany of the decisions under
the Act are to be made. They read as foll ows: -

1. The infornmation to be contained in personal data
shall be obtained, and personal data shall be
processed, fairly and lawrully.

2. Personal data shall be held only for one or nore
speci fied and |awful purposes.

3. Personal data held for any purpose or purposes
shall not be used or disclosed in any nanner
I nconpatible with that purpose or those purposes.

4. Personal data held for any purpose or purposes
shal | be adequate, relevant and not excessive in
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The Act

10
relation to that purpose or those purposes.

Personal data shall be accurate and, where
necessary, kept up to date.

Personal data held for any purpose or purposes
shall not be kept for longer than is necessary
for that purpose or those purposes.

An individual shall be entitled:-

at reasonable intervals and wthout undue delay or

expense -

(i to be informed by any data user whet her he hol ds
personal data of which that individual is the

__ Subject; and

(i1) tod access to any such data held by a data user,
an

where appropriate, to have such data corrected or

er ased.

Appropriate security neasures shall be taken
agai nst unaut hori sed access to,or alterationl,
di'scl osure or destruction of, personal data and
against accidental loss or destruction of
personal dat a.

provi des sone gui dance as to the interpretation of these

Principles. Thus we find-

1.(1) Subject to sub-paragraph (2 bel ow,

(2)

|
det er m ni ng whet her i nfornation was obt ai ne
fairly regard shall be had to the nethod by
which® it" was obtained, including i

particul ar whether any person fromwhom i
was obtained was decéived or msled as to

the purpose or purposes for which it is to
be held, used or disclosed.

n
d
n
t

Information shall in any event be treated as
\c;ﬁtal ned fairly if it is obtained froma person
0 -

a) is authorised by any enactnent to supply it; or

b) is required to supply it by or under any
enactnent or by ‘any convention or other
instrunent inposing an international obligation
on the United Ki ngdom

and in determning whether infornation was obtained
fairly there shall be disregarded any disclosure of
the information which is authorised or required by or
under any enactment or required by any such convention
or other instrunent as aforesaid.

The Registrar may refuse an application for registration if he
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Is satisfied that the applicant is likely to contravene a data
protection princi Ele and in certain cases nmay de-register an
existing user as the ultimate sanction for failure to conply with
the principles. Subject to a right of appeal to the Data
Protection Tribunal and a further right of appeal on law to the
court, these powers enable the Registrar to enforce conpliance
with the principles.

The Cimnal sanction

The second nethod of control is the direct application of the
crimnal lawto certain acts of the registered data user. Thus,
for exanple, it is provided that the holder of personal data
shall not hold any such data, or use any such data, for any
pur pose ot her than't he purpose or purposes described in the entry
on the register or disclose the data to anyone not described in
the entry on the register.

B The Rapporteur's questions

Fromthat general introduction | turn to the specific questions
posed by the Rapporteur. | shall answer thembriefly since this
conference wll not be interested in the detail of this
particular directive but rather in the nature of the problens
posed by transposition of directives. The answers are ny own,
w thout  a deep know edge of the subg_ect and do not seek to
represent anybody else' s views - still less a governnental
posi ti1on.

As explained in the first part of this report, the transposition
of the Drective into WK |aw does not pose constitutional or
rocedural problens for us. Inlarge part, its provisions are to
e found in the Act and the Regul ations made therunder. In so far
as the Re?ul ations require nodification that is sinply done once
a‘pproprla_ e drafting has been achieved. Sone of the provisions
of the Drective wll require anendnents to the existing |aw
which can in principle be made either by prinmary legislation or
secondary legislation in the formof an O der under the European
Communi t1es Act 1972 or, in sone cases, the 1984 Act. The ourts
have no part to play in this legislative process and we have no
conseil d etat.

S far as | know no decision has yet been nade as to the nanner
inwhichit is proposed to transpose the Drective into national

law From a judge's point of view, and | suspect that of a
citizen, the best end result is achieved if all the relevant |aw
Is contained in one Act of Parlianent. |f that course attracts
the Governnent then it will repeal the 1984 Act and replace it
with a newone. Fromany governnent's point of view that course
of action has the diSadvantage of potentially occupying a
considerable anmount of Parlianentary tine, naximsing the
opportunities for mschief -naking (as a Egvernmant m ght see |t?
for those who are opposed to all things European or in any even

the contents of this Drective and those who, while not in
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B;i nciple opposed to this Drective, wish to occupy as rmnuch
rliamentary time as possible so as to inhibit the passing of
other legislation to which they are opposed.

Article 1

Since such rights to privacy as exist in English law are not to
be found in any code but are rather scattered in various bits of
| egi sl ati on and assorted decisions of the courts, it is a najor
and difficult task to answer this question. | would not  be
surprised if the inplenentation of the Drective involves sone
changes in the level of protection given to sone individuals in
sone ci rcunst ances.

Article 2
This contains definitions which are not identical with those in
the Act. There may wel|l be a need for new definitions.

Article 3

The Act does not cover non-autonated data. The general |aw has
devel oped in an increnental way over the centuries and gi ves sone
r;ghts of privacy to confidential natter. The general law is
wi del y perceived as not safeguardi ng privacy adequately. The Act
has exenP_t ive provisions inrelation to national security, crine
and taxati on.

Article 6
As wll have been observed from a reading of the Principles
above, these are broadly simlar to those set out in Article 6.

Article 7

The Act contai ns no express provisions corresponding to Article
7. The relevant limtations are set out in the Principles.
It may be that sonme neasure of alteration to donestic law will
be required in order to give effect to the Drective.

Article 8
There is no clear equivalent in English lawto Article 8 For a
start, as indicated above, the Act only applies to autonated
data. Even in the field of automated data the directive goes
further than the Act both in what it prohibits and in the
qualifications on that prohibition. Again sone neasure of
alteration of domestic laww |l be required. However Part IV of
the Act does nake special provision for personal data arising in
the field of crine and taxation, health and social work,
regulation of financial services, judicial appointnents
examnation narks etc.. An amusing light is shone on nat i onal
priorities when one notes that specific provision is nmade in the
Act for data held by nenbers clubs but there is nothing
equivalent tothew deprovisions inArticle 82)(d). Noticeabl e
as amatter of |egislative technique, is s.2(3) of the Act which
provides in relation to the Data Protection Principles:-

The Secretary of State may by order nodify or suppl enent

those principles for the "purpose of providing additional

safeguards in relation to personal data consisting of

infornation as to - o _

(@) the racial origin of the data subject;
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belie

(c) his physical or nmental health or his sexual life;
or

(d his crimnal convictions; ..................

(b) his ?oliti cal opinions or religious or other
S,

These powers have not yet been used.

W have no specific |law ?overni ng the processing of identifiers
ofwgeneraL application. Tt is still possible in the K to |ive
I ully wthout possessing an identity card.

Article 9

The Act contains no exenptions for journalismor artistic or
literary expression.

Articles10&11 _ _ ,
The Act provides in s.21 certain rights for the data subject to
have access to personal data held a data user. Failure to
%I:_OVI de a proper systemfor this woul d be a breach of the seventh
inciple and could lead to refusal of registration or
deregistration. Further rights are given by the 1987 and 1990
Acts referred to in the introduction to this part of the Report.
But under current UK law it is for the individual to find the
data user, to make aPpI ication for information and to proffer an
apPropHate fee. At TIrst sight it seens that articles 10 and 11
pH Itdhe burden of disclosure nmore firmy on the controller's
shoul ders.

8.33(6) of the Act nakes provisions simlar to those contai ned
in Article 11(2) as regards statistics and research.

Article 12

Part |1l of the Act gives data subjects rights to gain access to
data hel d about them However the detailed provisions in Aticle
12 are not all present. Thus there i s no provision correspondi ng
tothe third indent of paragraph (a) relating to know edge of the
logic involved in the autonatic processing of data.

Article 13
The exenptions to the right of access provided by Article 13 are
broadly conparable to those found in the Act.

Articles 14&15. _ o _

Wil e the application of the Principles and the conpensation for
unaut horised disclosure provided for in s.23 gives the data
subj ect sone protection, the Act contains no express provisions
corresponding to Articles 14 & 15.

Article 17

The Principles restrict unauthorised disclosure and require the
taking of appropriate security measures and the Act provides for
conpensation in the event of ‘unaut horised disclosure - s.23. The
Act gives no further guide as to what nay be appropriate when
considering the level of security.
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Article 18

The Act in principle requires all holders of personal data to be
entered on a register. There are limted exceptions chiefly in
respect of persons onlg hol di ng personal data for payroll ™ and
accounts purposes - s.32 - and individual s hol di ng personal data
concerned with the nanagenment of their personal, famly and
househol d affairs -s.33. there seens no contlict with Article 18.

Article 20 _ .
Prior checking is not a requirenment of the Act.

Article 21

The register is avail abl e for inspection by nenbers of the public
- 8.9 S43) sets out the material which is to be in the
register. In consequence the register should correspond broadly
with what is required by Article 21.

Article 22423 _ o

Wiere data subjects believe that the Principles have been
breached, they may conplain to the registrar. He has the power
to investigate such conplaints and can issue an enforcenent
notice requiring action to be taken by the data user in order to
conply with the Principles. 821(5_8) gives individuals the ri ﬁht
to go to court and ask for a discretionary order giving them
access to their personal data. The courts can award conpensati on
for inaccuracy, for loss and for unauthorised disclosure -ss 22
& 222 The courts can order rectification or erasure of data -
s. 24.

Article 24 _ o .

Failure to register can lead to crimnal penalties - s.5(1).
Failure to conply with an Enforcenent Notice gives rise to
crimnal penalties s.10(9). Failure to conply with the Principles
can lead to deregistration - s.11.

Article 27

S.36(4) makes it the duty of the Registrar, where she considers
It appropriate to do so, to encourage trade associations and
other bodies representing data users to prepare, and to
dissemnate to their nenbers, codes of practice for guidance in
conplying with the Principles.

ticle 28 : :
e Registrar has broadly the sort of powers envisaged by this
article for the supervisory authority by the Directive.





