Ireland

Repliesto thequestionnairefor the Seventeenth Coll oquium
between the Councils of State and the Supreme Administrative
Judicial Bodies of the EEC

1 Preliminary questions on the domestic law.
Ireland does not have administrative courts in the sasmeway asin
many European countries.  Ireland has only one hierarchy of

courts exercisingjudicia power.

There are many adminigtrative tribunals. Some may exercise a
limited judicial power, but most where they decide contested issues
of fact are exercising aquasi-judicid function. Thisdifferenceis of
no practical significance, since such decisons of administrative
bodies are subject to the supervisory jurisdiction of the High Court

and, on appeal to the Supreme Couirt.

This supervisory power is exercised upon two bases (1) To ensure
that the administrative tribunal had jurisdiction to deal with the
matter and, if it did, that it sayed within itsjurisdiction; or (2) To

ensure that the procedures |eading to the decison were fair.

The basic procedure involves an application to the High Court for

liberty to seek judicial review of the decison complained of. This
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application sets out the relief sought and the grounds upon which it

Is being sought

The High Court judge, if the application is accepted, may allow the
application to continue on al or on some only of the grounds alleged.
In either case, the party or parties seeking to uphold the decison are
notified. If they wish to oppose the application, they must give
notice to the applicant of the grounds of their opposition.  Both the

application and notice of opposition are supported by affidavits.

The matter then continues in accordance with the normal procedures
of the Court. If the issueisone of law, thiswill be argued at afinal
hearing. If the issue involves questions of fact, then there may be
interlocutory proceduresto define those issues and witnesses may

give evidence on oath at afinal hearing.

Asthe European Convention on Human Rightsis not part of Irish
law, it does not impact on proceduresin the courts.  Under Irish
law, there is a guarantee of fair procedures enshrined in the
Constitution. Insofar as Article §1) of the Convention is cited from
timeto time, thisis donein an attempt to equate Irish fair

procedures with those required by the Convention.
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Accordingly, many of the questions posed cannot be answered for
thisreason. In answering any of the questions posed, the High
Court and the Supreme Court on appeal are equated to the

administrative courts or State Council.

11 The supervisory jurisdiction of the courts as indicated applies
to al public administrative decisons where fair procedures
are required.

13 Decisons may be quashed or referred back to the tribunal.
The Court exercising the supervisory jurisdiction will not
impose its own decison.

14 Thejurisdiction isexercised in both civil and criminal cases

Main problems of afair trial.

3 The essence of afair trial is the need for the person charged to be
informed of the nature of the charge or charges to be preferred so
that the defence to those charges may be prepared. That adso
involves the person concerned being given adequate time to prepare

such defence.

3.3 Thishasnot uptonow beenaproblemsinceif any issueasto

objective impartiality isthought to arise, thejudge concerned
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will not it onthecase. However, in two fairly recent cases,
wherethejudge did gt, it was held that he waswrong to do so.
There has been no contested case where it was held that the

judgewho did st had acted properly.

Oral procedure.

Where questions of fact are in issue, it is usually necessary to hear

oral testimony. Thefailure by alower court or tribunal to do so

may well be a ground to quash its decision.

4.1

4.3

44

45

4.6

Thereis no lega obligation.

Yes

Yes

No. Ifthe parties are entitled to their oral hearing at first

instance, that iswhere it must be heard.

Under the Irish Congtitution, proceedings must bein public

save where prescribed by law.
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4.7 It can bewaived provided that thisis made quiteclear. Itis
not something which happensin practice, but parties could, for

example, agreeto a hearing on affidavit.

Rules of evidence.

51 Evidence obtained illegaly may not be used.

511 Thisisbased uponjudicial precedent

512 Yes

52 Theevidence which may be used isthat adduced at the hearing
and in respect of which either party may comment or

challenge.

5.3 Thesameruleappliesto experts. Anexpertistechnically any
onewho has specia knowledge by training or otherwise.
Accordingly, the weight to be given to such testimony is a

matter for the Court.
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54 New facts can only be raised if three conditions are fulfilled:
() Theevidencewas not available at thetrid; (2) It was

credible; and () if used at thetrial it would have had a

material effect.
(6) Partiestothecase.

6.1 Thepartiescan dways appear or be represented.

62 Yes

63 Itisnecessary to havelocus standi. In practice, thiswould
involve participation beforethe lower court. Where a public

right isinvolved, the public is represented by the Attorney
Generdl.

The right to the public pronouncement of thejudgment.

(7) Judgments are given in public and are available to the public if they

are handed down rather than read.
Reasonabl e delay of definitivejudgmentsin administrative law suits.

8.1 Thereisnoprocedureforensuringthedelivery of ajudgment

within agiven time; nor any right to damages for such delay.
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8.2(a) A decison quashing an administrative decison may include
damages to the person wronged by the decision«
(b) If statusis automatically restored, then rightsare dso

restored.

83 Thereisno norm.

84 Cas=management is being developed.

The decision of the Council of State or supreme administrative court.

91 TheHigh Court hasfull jurisdiction.

9.2 Thejudges hearing the matter must remain the same.

93 Yes, but the nature of the tribunal affects thejurisdiction.
The more specidised the tribunal, the less likely its discretion

will be overruled.





