Associ ation of the Councils of State and Suprenme Adm nistrative
Jurisdictions of the European Union
18'" col I oqui umin Helsinki, 20 and 21 May 2002

Revi sed version according to the discussions at the Col |l oqui um

General report
on the coll oqui um subj ect
“The Prelimnary Reference to the Court of Justice
of the European Conmunities”

Drawn up by: Hei kki Kanninen, assisted by Irma Telivuo



Contents

1. | NTRODUCTI ON
2. PROVI SI ONS ON PRELI M NARY RULI NG PROCEDURE
3. GENERAL QUESTI ONS

3.1. National procedures resenbling the prelimnary ruling
procedure referred to in Article 234 of the EC Treaty
(question 1.1)

3.2. Oher international prelimnary ruling arrangenents
(question 1.2)

3.3. National supplenentary provisions concerning the
procedure referred to in Article 234 of the EC Treaty
(question 1.3)

3.4. Appeal to a court of higher instance against a
decision of a court of |ower instance to refer or not
to refer a matter for prelimnary ruling (question
1.6)

3.5. Effect of restrictions concerning appealing on the
application of Article 234(3) of the EC Treaty.
Speci al channel s of appeal against a decision of a
court of last instance on the basis that Article 234
has been m sapplied (question 1.4)

3.6. Constitutional Courts and Article 234 of the EC Treaty
(questions 1.5 and 1.6)

3.7. Statistical data concerning matters related to
Community law in national courts (questions 1.8 and
1.13)

3.8. Internal arrangenents in national courts of law for
the preparation and handling of cases related to
Community | aw (question 1.10)

.9. Application of Community law ex officio (question 1.9)
. 10. Heari ng of the Comm ssion when considering the
invalidity of a Conmunity act in a national court

(question 1.12)

w w

4. REFERENCES FOR A PRELI M NARY RULI NG

4.1. References for a prelimnary ruling ex officio and at
the request of concerned parties (question 2.1 in
part)

4.2. Requests of concerned parties for a prelimnary
reference and justification of decisions to refuse
such requests (question 2.1 in part)

4. 3. Frequency with which requests submtting a reference
for a prelimnary ruling has been consi dered, even



t hough the reference was not eventually submtted to
t he European Court of Justice (question 2.2)

4.4. Practical application of the criteria referred to in
the CILFIT judgenent (question 2.3)

4.5. Procedure in cases where a simlar matter i s pending
bef ore the European Court of Justice (question 2.4)

4.6. Procedure in cases where several simlar cases are
pending that require a prelimnary ruling (question
2.5)

4.7. Prelimnary rulings in procedures concerning
precautionary neasures (question 2.6)

4.8. References for prelimnary rulings concerning the
interpretation of Community | aw concepts that have
been transposed into national |aw (question 2.7)

4.9. Stage of proceedi ngs when issuing a reference for a
prelimnary ruling. Hearing of concerned parties and
ot her participation in submtting the reference
(question 2.9)

4.10. Legal formof the decision to submt a
reference for a prelimnary ruling and constitution of
the court. Stay of proceedings in the principal action
(questions 2.9 and 2.13)

4.11. Structure and content of the decision to
submt a reference for a prelimnary ruling (question
2.10)

4.12. Subm ssi on of an advance opinion of the

nati onal court as to the nature of the answer to be
given to the reference for a prelimnary ruling
(question 2.10)

4.13. Ef fect of confidential information on a
reference for a prelimnary ruling (question 2.11)

4.14. Cases for expedited consideration (question
2.12)

4.15. Subm ssi on of docunments to the European Court

of Justice (question 2.14)

5. MEASURES TAKEN BY THE NATI ONAL COURT AFTER HAVI NG
SUBM TTED A REFERENCE FOR A PRELI M NARY RULI NG

5.1. Wthdrawal of a reference for a prelimnary ruling
(question 3.1)

5.2. Correction, augnentation or other anmendnent of a
reference for a prelimnary ruling (question 3.2)

5.3. Reaction to the report of the Judge- Rapporteur or
opi ni on of the Advocate Ceneral (question 3.3)

5.4. Requests for clarification submtted to the nationa
court by the European Court of Justice (question 3.5)

6. PROCEDURE FOLLOW NG THE PRELI M NARY RULI NG



6.1. Continuation of proceedings in the national court.
Hearing of concerned parties (question 4.1)

6.2. Difficulties in utilising the prelimnary ruling
(questions 4.2 and 4. 3)

6. 3. Explanation of and reference to a prelimnary ruling
in the final judgenent of the national court (question
4. 4)

6.4. Subm ssion of the judgenent of the national court to
the European Court of Justice for information
(question 4.5)

- 240

ANNEX | QUESTI ONNAI RE

ANNEX |1 PROPORTI ON OF COVWUNI TY LAW CASES I N JUDI Cl AL
PROCEEDI NGS

ANNEX |11 DETAILS OF REFERENCES FOR PRELI M NARY RULI NGS

SUBM TTED



1. | NTRODUCTI ON

The 17'" col |l oqui um of the Councils of State and Suprene

Adm ni strative Jurisdictions of the European Union in Vienna in
2000 decided that the topic of the 18'" colloqui umin Hel sinki
woul d be ‘Prelimnary Reference to the Court of Justice of the
Eur opean Conmunities’. In order to discuss this topic, the
courts of law participating in the colloquiumfromall 15
Menber States have drawn up national reports!. These reports
have been conpiled on the basis of a |list of questions
(appended to this general report) drawn up by the CGeneral
Reporter of the colloquium The Court of Justice of the

Eur opean Comunities (hereafter ‘EC Court of Justice’) has al so
drawn up a report using the national reports.

Pol and, Hungary, the Czech Republic, Slovenia, Estonia and
Cyprus, which have begun accession negotiations with the EU,
participated in the colloquium as observers. Poland’ s suprene
adm ni strative court has submtted a report for the coll oqui um
dealing specifically with issues related to the preparations
bei ng made by the Polish court systemfor the accession to the
Eur opean Uni on.

The General Reporter thanks those who have drawn up the reports
for their clear presentations, which contain useful and
conparabl e information. The systematic presentation form has
greatly facilitated conpilation of this general report. The
reports contain an extensive collection of practical

i nformati on and experience on the application of prelimnary
reference procedure in the 15 Menber States. This wll
hopefully facilitate communication of national courts of |aw

wi th each other and with the EC Court of Justice.

The general report is essentially based on the information
provided in the national reports. The report of the EC Court of
Justice supplenents the general report and national reports.

The arrangenent of the general report is largely based on the
structure of the |list of questions, but does not necessarily
followit in detail. The present revised version differs only
very slightly fromthe provisional version presented in
preparation of the Coll oqui um

1 Reports have been given by the following courts: Bundesverwaltnungsgericht (Germany), Verwaltnungsgerichtshof
(Austria), the Belgian Consell d’ Etat, the Danish Supreme Court, Tribunal Supremo (Spain), the Finnish Supreme
Administrative Court, Royal Courts of Appeal (United Kingdom), the Greek Conseil d’ Etat, the Irish Supreme Court,
Consiglio di Stato (Italy), Cour Administrative du Luxembourg, Raad van State (The Netherlands), Supremo Tribunal
Administrativo (Portugal), the Swedish Regeringsrétten. The United Kingdom has submitted separate reports on England
and Wales, on the one hand, and on Scotland, on the other.






2. PROVI SI ONS ON PRELI M NARY RULI NG PROCEDURE

Article 234 (ex Article 177) of the Treaty establishing the
Eur opean Communi ty? provides as fol |l ows:

The Court of Justice shall have jurisdiction to give
prelimnary rulings concerning:

a) the interpretation of this Treaty;

b) the validity and interpretation of acts of the
Institutions of the Community and of the ECB;

c) the interpretation of the statutes of the Council, where
t hose statutes so provide.

Where such a question is raised before any court or tribunal of
a Menber State, that court or tribunal may, if it considers
that a decision on the question is necessary to enable it to

gi ve judgenent, request the Court of Justice to give a ruling

t her eon.

Where any such question is raised in a case pending before a
court or tribunal of a Menber State agai nst whose deci sions
there is no judicial renmedy under national |aw, that court or
tribunal shall bring the matter before the Court of Justice.

The Statutes and Rules of Procedure of the EC Court of Justice
contain nore specific provisions concerning prelimnary ruling
procedure. These provisions deal specifically with procedure in
the EC Court of Justice. The Court of Justice has al so issued
an information note on references by national courts for
prelimnary rulings.

The wording of Article 234 (ex Article 177) of the EC Treaty
has remai ned the sanme, with the exception of an anendnment nade
by the Maastricht Treaty to the effect that a request for a
prelimnary ruling may al so concern the validity or
interpretation of an act of the European Central Bank?®.

In matters of visa, asylumand inmmgration policy included in
the Treaty establishing the European Conmunity through the
Treaty of Anmsterdam (Title IV of the EC Treaty), a reference
for prelimnary ruling can only be submtted by a court of the

2 Hereafter this article of the Treaty establishing the European Community will be referred to as Article 234 of the EC

Treaty.

3 Under Article 110 (ex Article 108 &) the ECB can issue regulations, make decisions and give recommendations and

opinions.



| ast instance (Article 68(1) of the EC Treaty), which is al so
obliged to do so under Article 234 of the EC Treaty.

Police and judicial cooperation in crimnal matters has

remai ned outside the remt of the EC Court of Justice in pillar
11, as cooperation between Menber States (Treaty on European
Union, Title VI). On the basis of Article 34 of the Treaty on

t he European Union, the Council may, by unani nous deci sion,
approve for instance franmework deci sions to approxi mate

| egi sl ation and certain other decisions, and concl ude
conventions. Article 35 of the Treaty | ays down provisions on
the jurisdiction of the EC Court of Justice to give prelimnary
rulings on such decisions and conventions. Adoption of this
judicial procedure is optional for Menber States, however. A
Menber State can also restrict the right to request a
prelimnary ruling to courts of the l[ast instance. Another
special feature is that these courts are not obliged to request
a prelimnary ruling. In this respect the system derogates
essentially fromthe procedure laid down in Article 234 of the
EC Treaty.

Article 150 of the Treaty establishing the European Atonic
Energy Community is largely equivalent to Article 234 of the EC
Treaty. The prelimnary ruling procedure is also included in
the Treaty establishing the European Coal and Steel Comunity.
Article 41 of this Treaty specifically states that only the EC
Court of Justice has the jurisdiction to give a prelimnary
ruling on the validity of the norns and individual case
deci si ons made by the Conm ssion or the Council. This provision
thus originally forced national courts to refer matters to the
EC Court of Justice for a prelimnary ruling if they were
unable to cone to a direct conclusion that a decision nade by

t he Comm ssion or the Council was valid. No equival ent specific
requirenment is evident in Article 234 of the EC Treaty, but the
EC Court of Justice has pointed out that the requirenent also
applies to this Article.?

The prelimnary ruling procedure has been included - partly in
a nodified form- in certain agreenents between Menber States
based on Article 293 (ex Article 220) of the EC Treaty. The
nost inportant of these continues to be the Brussels Convention
on the jurisdiction of courts of [aw and the enforcenent of

4 Judgement of Octaober 22, 1987, 314/85, Foto-Frost, ECR 4225. The EC Court of Justice has correspondingly decided
that the procedure referred to in Article 41 of the Treaty establishing the European Coal and Steel Community can also be
applied to a preliminary ruling question concerning interpretation of the Treaty, Judgement of February 22, 1990, C-
221/88, Busseni, ECR 1-495.



judgenents in civil cases. The attached protocol agrees on the
prelimnary ruling procedure.®

The new Article 225 in the Treaty of N ce would, unlike the
currently valid law, allow transfer of authority to the EC
Court of First Instance in prelimnary rulings, too, but this
could only apply to certain special areas defined nore closely
in Statutes. The Statutes of the EC Court of Justice which form
part of the Treaty of Nice do not yet include such provisions.

The above shows that there has been no need to anmend the
prelimnary ruling procedure radically and that its anmendnent
has not been considered a solution to the problens of the EC
Court of Justice, which relate specifically to the | arge nunber
of cases and consequent |ong handling tines.

Pl ans for devel oping the EC Court of Justice have suggested
restrictions on the rights of courts of |ower instance to refer
matters for a prelimnary ruling. This has been done in sone
speci al agreenents and in certain areas. Another alternative
woul d be to give the EC Court of Justice discretionary powers
to decide whether it will give an answer to the question
presented or not (a permt systemof a kind). This woul d
transfer to the EC Court of Justice sone responsibility for
assessing the need for a prelimnary ruling. Athird
alternative is to anend Article 234(3), obliging courts of | ast
i nstance to refer matters for prelimnary ruling.

This general report wll concentrate on |ooking at Article 234
of the EC Treaty in the area of its basic application within
the framework represented by the |list of questions.

5 Concerning other agreements, see particularly the 1968 Convention on the mutual recognition of companies and legal
persons, the Convention on the law applicable to contractual obligations (Rome Convention, 1980) and the 1998
Convention on jurisdiction and the recognition and enforcement of judgments in matrimonia matters (Brussels|l).

Article 107 and Protocol 34 of the agreement on the European Economic Area contain provisions on the possibility of an
EFTA country to adopt a procedure in which a court of its own can request a preliminary ruling on the interpretation of an
EEC norm from the EC Court of Justice.
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3. GENERAL QUESTI ONS

3.1. National procedures resenbling the prelimnary ruling
procedure referred to in Article 234 of the EC Treaty (question
1.1)

The prelimnary ruling procedure laid down in Article 234 of
the EC Treaty was originally influenced by certain national
systens, particularly those of Italy and Germany, where matters
are referred to the Constitutional Court for a prelimnary
ruling, and the French system in which general courts can
refer mtters to admnistrative courts for a prelimnary
ruling, or vice versa.® Those drawing up the founding treaties
had hardly any international nodels to follow, and in this
respect the prelimnary ruling procedure has been and conti nues
to be an advanced form of cooperation between a national court
and an international court.

In some original and nore recent Menber States, the prelimnary
ruling systemwas unknown. On the other hand, the procedure
referred to in Article 234 of the EC Treaty has been a nodel

for the establishnment of certain subsequent nationa

procedures. In this respect, too, there has been interaction
bet ween national and EC | aw.

O all the Menber States, only Denmark, the Netherl ands,

Fi nl and, and the United Ki ngdom (Engl and and Wal es) do not have
any national prelimnary ruling procedure. Sweden has no such
procedure in the adm nistrative court system but a general
court can refer matters to the Suprene Court for a prelimnary
ruling. This requires agreenent fromall the parties concerned.
The Suprene Court can refuse to give an answer if the issue is
not significant in terns of future application of the | aw

On the basis of the national reports, the prelimnary ruling
procedure takes four basic forns: reference for a prelimnary
ruling (i) to a Constitutional Court, (ii) to a court in

anot her branch of law, (iii) to a court of last instance in the
sane branch of law and (iv) in order to settle jurisdiction
over the subject matter between two branches, and also if
courts with different jurisdictions have given conflicting
rulings on a case.

Reference for a prelimnary ruling concerning an act’s
constitutionality

6 See eg. David W.K. Andersen, References to the European Court, 1995, pp. 5-6.
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In Bel gium Austria, Italy, Luxenbourg, Germany and Spain,
Constitutional Courts handle matters referred by other courts
for prelimnary rulings on the constitutionality of acts. In
Bel gi um however, this only concerns provisions on equality,
prohi bition on discrimnation and freedom of teaching under the
Constitution; by the interplay of other provisions, this
authority extends to certain provisions on the distribution of
jurisdiction.

The grounds on which the court handling the main cause of
action can itself deeman act constitutional are regulated in
various ways. In Germany, reference of the question to the
Constitutional Court requires that the court handling the main
cause of action is convinced that the act is unconstitutional.
Bel gi an | aw i ncorporates the ‘acte clair’ and ‘acte éclairé’
princi ples which, however, do not apply to the duty to refer a
matter for a prelimnary ruling in the case of courts whose
deci sions can be appealed. In Italy, reference for a
prelimnary ruling need not be made if the question of
unconstitutionality is obviously groundl ess.

A ruling by the Constitutional Court is binding but the systens
vary concerni ng whether this extends beyond the case at hand.

Prelimnary ruling to solve a conflict of authority between two
branches of |aw

The nost advanced manner of solving conflicts of authority can
be found in France, where the issue is solved by a speci al
court (Tribunal des Conflits) consisting of nenbers of the
courts of last instance in the various branches of |aw. The
Conseil d' Etat can then refer to the Tribunal des Conflits a
matter concerning the division of authority between general
courts and adm nistrative courts (correspondi ngly, the Cour de
Cassation can do the sane in a current case). Handling of the
mai n cause of action is suspended until the Tribunal des
Conflits has given its ruling, which then binds all the courts.

Coordi nation of conflicting rulings by different branches of
| aw

The courts of last instance in the five branches of law in
CGermany (Bundesgeri chtshof, Bundesverwal t ungsgeri cht,
Bundessozi al geri cht, Bundesfi nanzgericht and
Bundesar bei tsgericht) forma joint senate that handl es cases in
which a court of |ast instance intends to derogate fromthe

| egal practice of another court of l|ast instance or of the

j oi nt senate.
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In Geece, a matter can also be referred to a special court
(Suprenme Special Court/Cour Spéciale Supérieure) for a
prelimnary ruling concerning the interpretation or
constitutionality of an act if two of the three courts of | ast
I nstance (Conseil d' Etat, Cour de Cassation and Cour des

Conpt es) have given conflicting rulings. Rulings by the special
court have an erga omes effect. This court al so handl es
references for prelimnary rulings, deciding whether a certain
normof international lawis generally recognized. If such a
guestion arises in any Greek court, the court will refer the
matter to the above special court for a prelimnary ruling.

Ref erence to a court in another branch of law for a prelimnary
ruling

Aruling in the main cause of action may require an opinion
concerning a question which, as a main cause of action, would
fall within the branch of |aw of another court. Under such

ci rcunstances the court nust in sone countries suspend the nmain
cause of action and refer the prelimnary question at hand to
this other court for an opinion. A systemof this kind exists
in France, Portugal and Germany. The procedure (at least in
France) may be that, in derogation fromthe procedure |aid down
in Article 234 of the EC Treaty, the court referring a matter
for a prelimnary ruling does not refer it imediately to the
rel evant court; rather, a party in the matter nust institute
proceedings within a set period of tine.

As a rel ated special case, we mght nention the Bel gian system
in which the Conseil d'Etat suspends a handling while a party
in the matter institutes proceedings in a general civil or
crimnal court concerning whether the procedural materials
pertaining to the matter pending in the Conseil d'Etat have
been forged in sonme respect.

Reference to a court of higher instance for a prelimnary
ruling

In order to get a fast decision by a court of |ast instance,
sone countries have adopted a procedure in which a court of

| ower instance nmay refer a matter to a court of higher instance
for a prelimnary ruling bypassing the ordi nary appea
procedure. In France, an admnistrative court of first instance
(tribunal admnistratif) and the adm nistrative court of appeal
(cour adm nistrative d' appel) can request an opinion (avis
contentieux) on a legal question in connection wwth a nmain
cause of action if this legal question is new, particularly
difficult and cones up in a nunber of cases. The question is
submtted to the Conseil d'Etat, which nust reply within three
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nont hs. The opinion is not formally binding. In Geece and
Portugal, plans are being nade to adopt a simlar practice.

Sweden does not have such a procedure in the adm nistrative
court system but a general court of first instance can refer
matters to the Suprene Court for a prelimnary ruling. However,
this requires agreenent fromall parties. The Suprene Court may
refuse to give an answer if the question is not significant in
terms of future application of the | aw.

In civil cases handled by the Irish District Court, a party can
ask the judge to refer a question of lawto the H gh Court for
determ nation. Correspondingly, the GCrcuit Court can refer a

| egal question to the Suprenme Court for determ nation. In
crimnal cases, such a procedure applies to the District Court
but not the Grcuit Court.

The 1998 Scotl and Act (establishing the Scottish Parlianment and
the Scottish Executive) created a kind of prelimnary ruling
procedure in which a court of |ower instance refers a matter to
a court of higher instance for a ruling on whether |aws passed
by the Scottish Parlianent and adm nistrative decisions by the
Executive are valid when assessed by certain criteria. For
instance, if a law or an admnistrative decision is clained to
be in conflict wwth EC | aw or the European Convention of Human
Rights, a court of |ower instance can refer the question to a
court of a higher instance for a prelimnary ruling.

The Bel gian Conseil d' Etat has a further internal prelimnary
ruling procedure in which a party can request the ordinary
conposition of the Conseil d Etat to submt to the extended
conposition of the Conseil d'Etat (assenbl ée générale de |a
section d' adm nistration) a question concerning the conformty
of adm nistrative decisions or |lower-level legislation with
Articles 10, 11 or 24 of the Constitution.

3.2. Oher international prelimnary ruling arrangenents
(question 1.2)

The prelimnary ruling procedure has spread very little
internationally outside the EC Court of Justice.’ As stated
earlier, the EC Court of Justice gives prelimnary rulings also
outside the actual sphere of EC |aw on the basis of certain

I nternati onal agreenents.

! See Jean Moussé, Le Contentieux des organisations internationales et de I'Union européenne, 1997, pp.175-180.
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The Community Patent Convention of 1989 includes a court system
in which a specially established court of appeal would in
certain cases give national courts prelimnary rulings (the
Convention al so i ncorporates other prelimnary ruling
procedures). The agreenent is not yet in force.

Bel gium the Netherlands and Luxenbourg forned the Benel ux
Economic Union in 1958. Wthin that framework, they entered
into an international agreenent in 1965, establishing the
Benel ux Court of Justice (Benelux CGerechtshof, |a Cour de
Justice Benel ux), whose jurisdiction includes the issue of
prelimnary rulings concerning common | egal provisions. Its
jurisdiction covers only the interpretation of norns and not
invalidity, since the Benel ux Econom c Uni on does not issue
secondary norns.

A national court can decide not to refer a matter for
prelimnary ruling if the question does not pronpt justified
doubts concerning the answer, or if a previous ruling has

al ready been given by the Benelux Court of Justice. These
grounds were expressed in a specific provision in the 1965
agreenent referred to above. The agreenent al so stipul ates that
a particularly urgent matter need not be referred for a
prelimnary ruling.

In its judgnment of Novenber 4, 1997 on Parfuns Christian D or,
C-337/95 (ECR 1-6013), the EC Court of Justice decided that the
Benel ux Court of Justice is a court as referred to in Article
234 of the EC Treaty, which can thus refer matters to the EC
Court of Justice for a prelimmnary ruling.

As EFTA countries participating in the European Econom c Area,
Austria, Sweden and Finland joined a 1994 arrangenent givVving
national courts a possibility (but not the duty) to refer
matters to the EFTA Court of Justice for prelimnary opinions
concerning |l egal provisions within the European Econom c Area.
The opi nion was not formally binding. The EFTA Court of Justice
continues to operate, with Norway, |celand and Liechtenstein
partici pating.

3.3. National supplenmentary provisions concerning the procedure
referred to in article 234 of the EC Treaty (question 1.3)

The prelimnary ruling procedure referred to in Article 234 of
the EC Treaty is based directly on this Article and cannot be
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restricted or otherw se amended by national |egislation.® On
the other hand, the community | aw does not have rules on the
details of the procedure followed in national courts, which is
a national process. It is notable that national | egislations
only exceptionally incorporate specific nornms concerning the
prelimnary ruling procedure. As the exanple reported by G eece
shows, the relation of such national norns to Article 234 of
the EC Treaty nust be assessed carefully.®

In Scotland, the procedural rules of the Court of Session and
the Hi gh Court of Justiciary include concise provisions on how
references for prelimnary rulings should be drawn up. In both
courts, the formulation of the prelimnary ruling questions has
been left to the parties under court supervision. The rules
stipulate that attention should be paid to the instructions

I ssued by the EC Court of Justice concerning references for
prelimnary rulings. A reference for a prelimnary ruling nust
not be submtted before the appeal period has elapsed or, if an
appeal has been filed, before a ruling has been given thereon.

In Engl and and Wales, Cvil Procedure Rules regulate the
procedure, whereby prelimnary ruling procedures take place in
civil courts (with the exception of the House of Lords). As in
Scotl and, the rules do not concern the tinme of submtting a
prelimnary question, but only practical issues. There are
rules allowing a reference for a prelimnary ruling to be nade
on a court initiative or at the request of an interested party,
concerning the draw ng up of a decision on reference for a
prelimnary ruling, suspension of handling of the main cause of
action, and the effect of an appeal on subm ssion of the
reference for a prelimnary ruling.

A request for a prelimnary ruling is submtted when the appeal
period has el apsed or, if an appeal has been filed, when a
ruling has been given on the appeal. In practice, references
for prelimnary rulings are submtted before the appeal period
has el apsed, however. Mire specific instructions concerning
references for prelimnary rulings have been issued in

i nstructions issued by the H gh Court and the Court of Appeal.

In Austria, there are national provisions on suspending a
handl i ng when a matter is referred for a prelimnary ruling.

8 See Judgment of January 16, 1974, 166/73, Rheinmilen, ECR 33 and judgment of March 9, 1978, 106/77, Simmenthal,
ECR 629.

o An act passed in 1984 stipulated that if the Greek Conseil d’ Etat’ s division considered reference for a preliminary ruling
it wasto refer the matter to the Conseil d’ Etat’s plenary session; this act was repealed in 1987 since it was considered to be
in conflict with article 234 of the EC Treaty.
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The Dani sh report states that in crimnal cases in which EC | aw
is relevant and in which a matter may be referred for a
prelimnary ruling, the prosecutor nust submt the nmatter to
the Mnistry of Justice in order to receive instructions on
whet her the matter should be referred for a prelimnary ruling
and how t he question should be fornulated (circular fromthe
State Prosecutor of August 17, 1978). This procedure binds the
prosecuting authorities. The court handling of the matter is
suspended until an answer is received fromthe mnistry.

3.4. Appeal to a court of higher instance agai nst a decision of
a court of |ower instance to refer or not to refer a matter for
prelimnary ruling (question 1.6)

I nternal national appeals against decisions by courts of |ower
I nstance can be filed in principle in the follow ng situations
concerning prelimnary rulings: first, separate appeal s agai nst
deci sions by courts of |Iower instance to refer an issue for a
prelimnary ruling; second, appeals against decisions turning
down a party’s demand that a prelimnary ruling be given;
third, appeals against rulings on main causes of action on the
basis that the matter has or has not been referred for a
prelimnary ruling.

EC | aw does not prevent appeals in accordance with national |aw
agai nst decisions to refer a matter for a prelimnary ruling.

I f such an appeal is nade, the EC Court of Justice will adjourn
the handling concerning the prelimnary ruling at the request

of a national court. The EC Court of Justice would thus appear
to be neutral in terns of the appeal arrangenents, at | east

i nsofar as the appeal is based on general national procedural
provi si ons.

The procedural provisions of nost Menber States are uniform in
that interimdecisions given before handling of the main cause
of action has ended concerning reference for a prelimnary
ruling cannot be appeal ed separately, and that appeals can be
filed only in the context of the main cause of action. Separate
appeal s are possible on the basis of general provisions at

| east in England, Wales, Scotland, France, Portugal and
Denmar k. Such separate appeals are rare, however, though there
are individual cases in which a court of higher instance has
reversed an interimdecision by a court of |ower instance to
refer a matter to the EC Court of Justice for a prelimnary
rul i ng.
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In the case of Swedi sh general courts, it mght be possible to
appeal separately against a decision, nade by a court of first
instance, to refer a matter for a prelimnary ruling on the
basis that this would prolong the process unnecessarily.

It can further be concluded fromthe reports that appeals filed
agai nst court decisions on whether or not to refer a matter for
a prelimnary ruling in the context of the main cause of action
have no significant inportance either, at least not in terns of
their nunber.

3.5. Effect of restrictions concerning appealing on the
application of Article 234(3) of the EC Treaty. Speci al
channel s of appeal against a decision of a court of |ast

I nstance on the basis that Article 234 has been m sappli ed
(question 1.4)

A ‘concrete theory’ has been established in |egal practice for
assessing which courts are courts as referred to in Article
234(3) of the EC Treaty whose deci sions cannot be appeal ed.
Thus, also courts other than a country’s court of |ast instance
or the courts of last instance in various branches of |aw may
be obliged to refer certain matters for a prelimnary ruling.

Appeal s to courts of last instance are usually restricted.

Nati onal reports show that two techniques are primarily
applied, and that they may overlap. First, appeals may be
subject to permt, so that permts are granted by either the
court that has given the decision appeal ed and/or a rel evant
court of higher instance. Second, appeals may be restricted to
cassation appeals in which facts cannot be queried, only
matters of |law. Such restriction of appeal raises the question
of whether courts of |ower instance should be regarded as
courts as referred to in Article 234(3) of the EC Treaty.

Cassati on appeals are not considered to cause such
consequences, but the permt systemis sonewhat nobre open to
interpretation. The EC Court of Justice has not had to take a
stand on this issue yet.?!®

According to the reports, permt systens in which a permt is
applied for through an application submtted to a court of | ast

10 This question is related to the pending case C-99/00, Lyckeskog (reference for a preliminary ruling by the Swedish
court of appeal in the matter of the effect of appeals to the Swedish Supreme Court being subject to permit). See the
Advocate General’ s suggestion for aruling on February 21, 2002, which takes the stand that the fact of appeals being
subject to permit does not make a court of lower instance a court as referred to in Article 234 of the EC Treaty.
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i nstance are common in Sweden and France and to a limted
degree in Finland. England, Wal es and Gernany have extensively
used systens in which permt to appeal can be granted by a
court of |ower or higher instance.

France and Germany find that a permt system does not nmake a
court of lower instance a court as referred to in Article
234(3) of the EC Treaty. According to the reports from Engl and,
Wal es, Finland and Sweden, this issue woul d appear to be open
to debate.

In Denmark, appeal s agai nst decisions on matters of | esser
econom c inportance by a court of |ower instance (city court)
require a permt issued by a special independent council
(Processbevillingsnaevnet). In such situations the court of

| oner instance is considered to be a court of last instance in
the sense referred to in Article 234(3) of the EC Treaty.

Apparently, potential uncertainty concerning the effect of
appeal restrictions on the duty of courts of |ower instance to
refer matters for a prelimnary ruling has not caused very

ext ensi ve problens, since a court of l|ast instance can take the
requi rements of Conmunity |aw i nto account when consi dering
grant of a permt.

The reports show that action by a court of last instance in
applying Article 234 of the EC Treaty coul d be assessed by the
Constitutional Courts in Germany or Spain.

I n Germany, decisions by courts and other authorities can be
appeal ed to the Constitutional Court through special |egal
channel s on the basis that basic rights have been viol ated. The
right to have a question referred to the EC Court of Justice on
the basis of Article 234(3) of the EC Treaty is such a basic
right. According to this, the Constitutional Court in one case
(Judgnent of January 9, 2001) found that the
Bundesverwal t ungsgeri cht had violated this basic right by not
referring a matter to the EC Court of Justice for a prelimnary
ruling. The Constitutional Court returned the matter to the
Bundesverwal t ungsgeri cht, which subsequently referred it for
prelimnary ruling.

According to the Spanish report, it mght be possible to file a
‘Recurso de anporo’ to the Constitutional Court concerning a
deci sion by a court of appeal of last instance refusing to
refer the matter for prelimnary ruling on the basis that the
right to a court handling, which is a fundanmental right, has
been violated. So far the Constitutional Court has rejected
appeal s nade on this basis.
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3.6. Constitutional Courts and Article 234 of the EC Treaty
(questions 1.5 and 1.6)

It has already been pointed out that it nmay be within the
jurisdiction of a Constitutional Court to supervise the work of
courts of last instance in the application of Article 234(3) of
the EC Treaty (Germany and Spain). Apart fromthis, the
position of a Constitutional Court can be assessed in the |ight
of Article 234 of the EC Treaty in respect of whether it, too,
can be obliged to refer a matter to the EC Court of Justice for
a prelimnary ruling. Another problemmay arise fromthe

rel ati onship between a national reference to a Constitutional
Court for a prelimnary ruling and the reference for a
prelimnary ruling referred to in article 234 of the EC Treaty.

O the Constitutional Courts of the EC Menber States, the
Bel gi an Cour d' Arbitrage and the Austrian

Ver f assungsgeri cht shof have referred matters for prelimnary
ruling. !

In investigating the constitutionality of acts, the French
Conseil Constitutionnel does not investigate the relationship
of acts to international agreements or to EC law. In processing
conplaints on elections the Conseil Constitutionnel can instead
al so consider the conpatibility of a provision with an

i nternational agreenent. In this context, the issue of
referring a matter to the EC Court of Justice for a prelimnary
ruling mght arise in theory.

The Italian report notes that the Italian Constitutional Court
Is not a national court as referred to in Article 234(3) of the
EC Treaty and that it cannot thus refer matters for prelimnary
rulings. If consideration of the constitutionality of an act

I nvol ves a question concerning interpretation of EC | aw, the
I[talian court should refer the matter to the EC Court of
Justice for a prelimnary ruling before referring it to the
Constitutional Court for a prelimnary ruling.

The Portuguese Constitutional Court investigates the

constitutionality of acts primarily by ruling on decisions by
ot her courts. Sone authorities may al so request consideration
of an act’s constitutionality in abstracto. In principle, the

1 Judgment of July 16, 1998, C-93/97, Fédération Belge des Chambres Syndicales de Médecins, ASBL, ECR [-4837 and
judgment of November 8, 2001, C-143/99, Adria-Wien Pipeline GbmH, Wietersdorfer & Peggauer Zementwerke GmbH,
ECR 1-8365 and pending case C-465/00, Osterreichischer Rundfunk E.A.
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Constitutional Court mght, in the context of such a neasure,
be required to interpret EC law, too, and thus to refer a
matter to the EC Court of Justice for a prelimnary ruling.

The German Constitutional Court is of the opinion that it is
required to refer a matter to the EC Court of Justice for a
prelimnary ruling when necessary.

It is not within the jurisdiction of the Luxenbourg
Constitutional Court to investigate whether an act is
consistent with EC law. Likewise, it is not wwthin the
jurisdiction of the Spanish Constitutional Court to handle
guestions of EC | aw concerni ng which a request for a
prelimnary ruling should have been nade.

There is no Constitutional Court in Geece. |Instead, the Cour
Spéci al e Supérieure has ruled in a judgnent that it cannot
consider the relationship of national law to EC | aw when it
receives a request for a prelimnary ruling on conflicting
deci sions by courts of l|last instance. The Cour Spéciale
Supérieure noted that it would otherw se have parall el
jurisdiction to the EC Court of Justice, which would prevent
national courts of last instance fromreferring matters direct
to the EC Court of Justice for prelimnary rulings.

Finally, we m ght note that there is no Constitutional Court in
I rel and, Dennark, the Netherlands, Sweden, Finland, Scotl and,
Engl and and Wal es.

3.7. Statistical data concerning matters related to Conmunity
law i n national courts (questions 1.8 and 1.13)

Annex Il to the general report consists of a sinplified table
based on the national reports concerning the relative nunber of
cases related to Comunity law in courts of |ast instance. On
the other hand, it nmust be noted that it is difficult to
determ ne which matters are related to Conmunity | aw, since
Communi ty and national |law are usually applied in parallel.

This informati on shows that cases related to Community | aw are
still a clear mnority in matters to which national lawis
solely or essentially applied, in spite of the fact that the
role of Community |aw has increased in the past few years and
continues to increase. The figures vary fromcourt to court,
ranging froma few per cent to close on one third of all cases.
This is probably explained for the nost part by differences in
jurisdiction over the subject matter.
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It cones as no surprise that the figures for Community |aw are
consi derable in such key areas as indirect taxation, custons,
social welfare, agriculture and public procurenent. It is
perhaps slightly surprising that there were so nmany nentions
concerning direct taxation in spite of the fact that there is
no harnoni zed secondary legislation in this sector.

Appendi x IIl gives the references for a prelimnary ruling by
courts of last instance in table form particularly for the
period 1995-2001.

3.8. Internal arrangenents in national courts for the
preparati on and handling of cases related to Community | aw
(question 1.10)

The national reports give the fairly consistent inpression that
matters related to Community | aw are prepared and handl ed
foll owm ng ordi nary procedure and using nornal nobdes of

i nformati on acqui sition. Thus, special arrangenents are
resorted to only exceptionally, and concern only acquisition of
i nformation on Cormunity |aw and not the handling of the actual
case.

In Austria, a special unit for literature and other material on
Community | aw has been set up in the Verwal tungsgeri chtshof.
Community | aw has al so been taken into account in the

el ectroni c docunentation of the Verwal tungsgeri chtshof | egal
practice.

A special unit, ‘Cellule de droit comunautaire’, was set up in
France in 1998. It is led by a fornmer judge of the EC Court of
First Instance and its job is to produce services related to
Community law. This unit has regular contact with the
docunentation unit of the EC Court of Justice (and simlar
units in the European Parlianent and Conm ssion).

The Raad van State in the Netherlands has forned a small group
of court nenbers that the division handling a case in question
can consult in matters related to Community law in general. The
Raad van State also participates in an unofficial group of
menbers of courts that discusses matters related to Conmunity
law. W might also nention that the Coll ege van Beroep voor het
bedrijfsleven court has two judges coordinating matters of
Communi ty | aw.

According to the national reports, the web pages of the EC
Court of Justice are an inportant source of information and are
used a great deal. General satisfaction with the pages was
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expressed. Suggestions for inproving the web pages concern
primarily better search functions (search words and judgnent
summaries). It is considered a serious defect that it is
difficult to access information on pending matters not only on
the web pages, but otherw se, too. Very few courts contact the
EC Court of Justice docunentation unit direct, for instance.

The Menber States have no special arrangenents concerning
contact or information exchange between courts within the

I ndividual States in matters related to Community | aw. The
above-nenti oned unofficial group of courts in the Netherlands
IS an exception.

When matters related to Community |aw are handl ed i n national
courts it is only in sone cases that efforts are nmade to

I nvestigate |law or | egal practice in other countries. The
reports report difficulties in finding such information.

Nati onal courts are not generally in touch with the Conm ssion
when handling matters related to Conmunity | aw. The Spani sh
report nmentions a few contacts with the Comm ssion regarding
matters of state aid and conpetition. The G eek Conseil d'Etat
has consulted the Conm ssion in one case (the ‘feta’ case,
which was referred for a prelimnary ruling in 1995 though the
reference was | ater cancelled). The Coll ege van Beroep voor het
bedrijfsleven consulted the Commission in one case on a matter
of the validity of an EC | egal act. Sone reports specify that
there is nothing in principle to prevent contact with the

Comm ssion and that this could be done, particularly in state
aid matters. The French Conseil d'Etat points out that it does
not consult the Conm ssion in state aid or conpetition matters
ei ther, because of the delay this causes in handling the
matter.

Finally, we nust point out that, in both Geat Britain and
Ireland, it is an essential elenent of the general role of

| awyers involved in the process to present material pertaining
al so to the substance of Conmmunity |aw and | egal practice. In
this respect there would appear to be a significant difference
bet ween these countries and the other Menber States in the duty
of a judge to investigate the matter on his own initiative.

3.9. Application of Community |aw ex officio (question 1.9)

Ef fective inplenentation of Comunity |aw al ready favours the

i dea that the national courts should al so possess extensive
powers to allow ex officio for the requirenments of Community
law. This viewis also supported by the fact that Conmmunity | aw
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often determ nes the rel ations between private and public
interests. On the other hand, Community lawis applied in
national courts that are organised in different ways and
observe varying procedures. Community | aw recogni ses these
aspects of national autonony. This state of affairs leads to
tensions, and particularly in recent years the European Court
of Justice has issued several judgenents that take a position
on national rules of procedure, especially in so far as these
may be viewed to be discrimnatory or in respect of whether
they are adequate to satisfy the requirenent of efficient

I npl ementation of Conmunity law. In this connection the

Eur opean Court of Justice has also had to assess the extent to
whi ch a national court nust allow ex officio, for the
application of Community law'?. It remains a difficult matter to
draw far-reaching conclusions fromthis case |law. This
currently sonmewhat unclear situation is reflected in

di fferences between the national courts of the various Menber
St at es.

The national reports indicate that there are no general

I npedi nents of principle to the ex officio consideration of
Community law in (the courts currently under review in) nost
countries. On the other hand, such consideration sel dom occurs
in practice. It would thus appear that in practice
responsibility usually remains with the concerned parti es.
However the Swedi sh Regeringsréatten and the Suprene

Adm nistrative Court of Finland have taken a particularly
active role.

The report from France specifies that the Conseil d Etat gives
no ex officio consideration to conflicts between national

provi sions and European Conmunity Directives. On the other

hand, the Conseil d Etat has submitted all of its references
for prelimmnary rulings onits own initiative, which indicates
its active role in allowing for the requirenents of Conmunity

| aw. The report from Spain, on the other hand, stresses that in
cassation appeals the Tribunal Supreno is bound by the appeal
grounds submitted by the concerned parties. Wen serving as the
first and final appeal instance for governnent decisions, the
Tri bunal Supreno has, in certain cases, applied Comunity | aw
in an ex officio manner.

12 See, for example, the judgements C-430 and 431/93 of 14 December 1995, Van Schijndel / Stichting Pensioenfonds

voor Fysiotherapeuten (Rec. 1995, p. 1-4705), C-312/93 of 14 December 1995, Peterbroeck, Van Campenhout & Cie/
Belgian State (Rec. 1995, p. 1-4599), C-72/95 of 24 October 1996, Kraaijeveld and others (Rec. 1996, p. 1-5403), C-126/97
of 1 June 1999, Eco Swiss (Rec. 1999, p. 1-3055), C-240 - 244/98 of 27 June 2000, Océano Grupo Editorial and Salvat
Editores (Rec. 2000, p. 1-4941) and C-344/98 of 14 December 2000, Masterfoods and HB (Rec. 2000, p. 1-11369).
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The reports from Geat Britain and the Republic of Ireland

i ndicate that the leading role of counsel in clarifying the
matter also with respect to the applicable lawis reflected in
references to Community law. It is not, however, entirely
unknown for the court to take up, ex officio, a matter of
Communi ty | aw.

The general principle in civil actions (which here include

adm ni strative matters) in Denmark is that the court limts
itself to the clains and pl eas of the concerned parties. This
means that recourse to Cormunity |aw generally depends on the
concerned parties. This, however, does not exclude the
possibility that the court may, in inportant Community | aw
cases, take up a question of Community |aw ex officio and ask
the concerned parties to express their views on the Community

| aw applicable to the case and on the need to submt a
reference for a prelimnary ruling. In practice, however, there
are no Suprene Court judgenents on whether Conmmunity | aw shoul d
be applied ex officio. In one case the court of first instance
(the city court) submtted a reference for a prelimnary ruling
despite the wi shes of the concerned parties.
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3.10. Hearing of the Comm ssion when considering the invalidity
of a Community act in a national court (question 1.12)

When assessing the invalidity of a Coormunity act and the
associ ated need to submt a reference for a prelimnary ruling
to the European Court of Justice, one approach to clarifying
the matter could be to hear a representative of the Conm ssion
(or of the Council) before a national court. The reports

i ndi cate, however, that this procedure has not been applied or
that such a hearing has not even been deened possi bl e under
nati onal procedural rules.

One exception to this is the Coll ege van Beroep voor het
bedrijfsleven in the Netherlands, which gave the Conm ssion an
opportunity to be heard in one case before submtting a
reference for a prelimnary ruling (judgenent of 17 July 1997,
C-183/95, Affish, Rec. 1997 p. 1-4315). This case concerned the
validity of Conm ssion Decision 95/119/EC concerning certain
protective neasures with regard to fishery products originating
I n Japan, and of an associ ated national decision issued

pur suant thereto®.

The report for England and Wales refers, in respect of a
particul ar case, to the fact that there would appear to be no

I npedinent in principle to the idea of the Conmm ssion appearing
as an intervening party in proceedi ngs.

13 At the European Court of Justice the Commission requested the Court to supplement its case law with respect to the

conditions upon which a national court may impose a stay of execution on an administrative measure taken by a national
public authority pursuant to a Community law statute the validity of which has been challenged. According to the
Commission, in a case of this kind the Community institution that issued the statute must be given an opportunity to be
heard in the national court. However, the European Court of Justice did not examine this proposal asit was not included in
areference for apreliminary ruling.
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4. REFERENCES FOR A PRELI M NARY RULI NG

4.1. References for a prelimnary ruling ex officio and at the
request of concerned parties (question 2.1 in part)

Fromthe point of view of the European Court of Justice
responsibility for seeking a prelimnary ruling ultimtely
rests with the national court. The extent to which the
reference for a prelimnary ruling is submtted on the
initiative of a concerned party or of the court itself is, in
part, a further question.

The information provided in the reports indicates great
variation in whether the initiative of a concerned party is
enphasised in references for prelimnary rulings. These

vari ations would seemto be at least partly influenced by

di fferences in national procedural systens. In those systens
where the role of counsel in clarifying the case is

consi derabl e, such as Great Britain, the Republic of Ireland
and Denmark, references for prelimnary rulings are generally
submtted on the initiative of concerned parties. On the other
hand, it is in practice not excluded that such a reference
could occur on the initiative of the court.

In many other countries it has also generally been the
concerned party that takes the initiative. For exanple Raad van
State in the Netherlands has issued only one reference for a
prelimnary ruling onits ow initiative, in case C 72/95,
Kraaijeveld (judgenent of 24 Cctober 1996, Rec. 1996, p. |-
5403). A reference for a prelimnary ruling on the initiative
of the Centrale Raad van Beroep court has been submtted on
only one or two occasions. On the other hand, the Hoge Raad
has, particularly in matters concerning val ue-added tax, often
subm tted references for prelimnary rulings on its own
initiative.

The report from France includes an interesting note to the
effect that the Conseil d' Etat has submtted all of its
references for prelimnary rulings ex officio, wthout a
speci fic proposal by the concerned parties for such a
procedur e.

4.2. Requests of concerned parties for a prelimnary reference
and justification of decisions to refuse such requests
(question 2.1 in part)

As the national courts generally conpile no separate statistics
on requests by concerned parties that references for
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prelimnary rulings be submtted, the national reports have
nostly been able to provide only estinmates. The nunber of such
requests also varies according to the type of case.

However, the report of the Belgian Conseil d' Etat was able to
state that in 30 cases out of a total of 2,560 concerning the
application of Community |aw since 1991 the Conseil d'Etat has
supplied a definitive response to the proposal of a concerned
party that a reference for a prelimnary ruling be submtted
(this issue may, however, also have been aired on the
initiative of a concerned party in other cases as well).

Bet ween 1995 and Oct ober 2000 the French Conseil d'Etat
entertained only 15 explicit proposals of this kind. This
figure is very small by conparison with the overall vol une of
busi ness of this organ.

Over the period 1997 — 2001 the Dani sh Suprenme Court received a
total of ten requests by concerned parties that a reference for
a prelimnary ruling should be submtted. Sone 10 to 15 such
requests are entertained each year by the Dutch Raad van State
and about ten are submtted to the Coll ege van Beroep voor het
bedrijfsleven court annually. The report fromthe Netherl ands
al so observes that the concerned parties are generally content
nerely to raise the issue of Comunity |aw. The Conseil d'Etat
of Greece receives about five such proposals a year. The nunber
of proposals is also relatively small at |east in the case of

t he Portuguese Supreno Tribunal Adm ni stravo, the Gernan
Bundesverwal t ungsgeri cht and the Spani sh Tri bunal Supreno.

Cenerally speaking, all of the courts that are currently under
consi deration give justifications for their decisions to
decline the request of a concerned party that a reference for a
prelimnary ruling be submtted - if necessary by referring to
the case | aw of the European Court of Justice.

4.3. Frequency with which submtting a reference for a
prelimnary ruling has been considered, even though the
reference was not eventually submtted to the European Court of
Justice (question 2.2)

Most of the national reports indicate the difficulties involved
in estimating the nunber of cases in which there has been
serious consideration of submtting a reference for a
prelimnary ruling. The reports that are able to present
precise or fairly precise figures for this may be divided into
two groups. Firstly, there are the courts that sel dom have to
consi der submtting a reference for a prelimnary ruling and
nearly always decide to do so in such cases. On the other hand,
there are the courts that often have to consider such
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possibility but finally decide to render judgenent in the case
Wi thout a prelimnary ruling - which obviously quite often
occurs because the request of the concerned party is unfounded.

Actual practice would appear to be influenced by the systemin
the Menber State concerned. Wen the parties to a matter play
an active role in the proceedi ngs (Republic of Ireland,

Scotl and, England and WAl es), references for prelimnary
rulings are submtted when so proposed by these parties and
little or no consideration is given to submtting such
references in other cases. Cbviously the systemin question has
an inpact on the respect afforded to the proposals of concerned
parties that references for prelimnary rulings be submtted.

The German report indicates that serious consideration is given
to submtting a reference for a prelimnary ruling in sone 20
cases a year before the Bundesverwal tungsgericht. The
correspondi ng annual figure for the Spanish Tribunal Supreno is
no nore than ten. At the Suprene Adm nistrative Court of

Fi nl and the nunber of cases in which reference for a
prelimnary ruling is seriously considered but turned down is
at | east equal to the nunmber of such references that are
actually submtted. The nunber of cases of this kind before the
Dutch Raad van State has been estimated at 15 to 20 a year,
whi |l e the correspondi ng annual figure for the Coll ege van

Ber eop voor het bedrijfsleven court is between 5 and 10. Since
1991 the Bel gian Conseil d' Etat has considered submtting a
reference for a prelimnary ruling in the course of reaching 51
judgenents (over the sane period the Conseil d'Etat has
submtted 30 references for prelimnary rulings).

4.4, Practical application of the criteria referred to in the
CILFIT judgenent (question 2.3)

Inits CILFIT judgenent no. 283/81 (Rec. 1982 p. 3415) issued
on 6 Cctober 1981 the European Court of Justice provided nore
precise criteria on the obligation under paragraph 3 of Article
234 of the EC Treaty to submt a reference for a prelimnary
ruling. These criteria include the theories known as acte clair
and acte éclairé, which discharge a court fromthe obligation
to submt a reference for a prelimnary ruling. On the other
hand, the acte clair grounds are |imted by very narrow
condi ti ons®*,

14 The European Court of Justice has defined an acte clair in the following manner: “the correct application of community
law may be so obvious as to |eave no scope for any reasonable doubt as to the manner in which the question raised is to be
resolved.”
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The national reports indicate that the criteria set out in the
CILFIT judgenent formthe basis for assessnents by nati onal
suprene courts concerning their obligation to submt references
for prelimnary rulings!. The problens that arise in practice
clearly concern, in the first place, howto allow for the
requi rement of speedy proceedings in the light of this
obligation (this point is noted in the reports from Denmark,

t he Net herl ands, Sweden, Finland and Spain). The margi n of
appreciation permtted under the CILFIT criteria has clearly
enabled a certain “functional flexibility” in the application
of paragraph 3 of Article 234 of the EC Treaty, even though it
Is clear that national courts have encountered al nost

I nsuper abl e harnoni sati on problens, particularly with respect
to matters of urgency?®.

The report concerning the French Conseil d' Etat presents an
interesting estimate that over the period from1 January 1978
to 30 Septenber 2001 the Conseil d'Etat applied the acte clair
theory with respect to European Comunity |aw on 191 occasi ons.

The report on England and WAl es notes that in its case |law the
Court of Appeal has established “guidelines” for assessing

The European Court of Justice has further imposed, as criteriafor applying this provision, the following conditions, which
require attention to be paid to whether the norm to be interpreted is current mandatory law in several Member States and in
several languages, and part of the Community law order:

- Before it comes to the conclusion that such is the case, the national court or tribunal must be convinced that the matter is
equally obvious to the courts of the other member states and to the court of justice. Only if those conditions are satisfied ,
may the national court or tribunal refrain from submitting the question to the court of justice and take upon itself the
responsibility for resolving it.

- however , the existence of such a possibility must be assessed on the basis of the characteristic features of community law
and the particular difficulties to which itsinterpretation givesrise.

- the statutes of community legislation are drafted in several languages and the different language versions are all equally
authentic. An interpretation of a provision or regulation of community law thus involves a comparison of the different
language versions.

- even where the different language versions are entirely in accord with one another, community law uses terminology
which is peculiar to it. Furthermore, it must be emphasised that legal concepts do not necessarily have the same meaning in
community law and in the law of the various Member States.

- every provision or regulation of community law must be placed in its context and interpreted in the light of the provisions
of community law as awhole, regard being had to the objectives thereof and to its state of evolution at the date on which
the provision in question isto be applied.

See also the opinion of Advocate General Tizzano in case C-99/00, Lyckoskog. In this case both the Danish government
and the Commission have proposed some degree of amelioration of the CILFIT criteria.

15 The Belgian report calls attention to the possible effect of the new paragraph 3 of Article 104 of the Rules of Procedure
of the Court of Justice of the European Communities on how a national court should provide reasons for its reference for a
preliminary ruling in relation to existing case law.

In thislight the accelerated procedure prescribed in Article 104a of the Rules of Procedure of the Court of Justice of
the European Communities may prove especially useful from the point of view of supreme courts.
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whether it is obliged under Article 234(3) to submt a
reference for a prelimnary ruling. The principal factor is the
difficulty and i nportance of the applicable provision of
Community law. It is further noted that a reference for a
prelimnary ruling should be submtted if the courts are unable
to resolve a matter "with conplete confidence". Attention may
al so be paid to the inpact of any delay on the concerned
parties, to the question of whether any simlar matter is

al ready pendi ng before the European Court of Justice, and to
the wi shes of the concerned parties.

4.5. Procedure in cases where a simlar matter is pending
bef ore the European Court of Justice (question 2.4)

If a case is brought to a national court involving an issue of
Community law that is currently covered by a reference for a
prelimnary ruling pending before the European Court of

Justice, then the national court has to consider three
alternatives as to how to proceed. It can await the prelimnary
ruling of the European Court of Justice, submt a new reference
of its own for a prelimnary ruling, or resolve the case

wi thout waiting for a prelimnary ruling.

The nost common practice followed is to wait for the
forthcom ng prelimnary ruling without submtting a new
reference, provided that the cases are sufficiently simlar. On
the other hand, the reports from Engl and and Wal es, and those
from Scotl and, Portugal and Sweden indicate that a suprene
judicial instance may consider a point of law to be clear (acte
clair), even though another court has submtted a reference for
a prelimnary ruling on the sane point of law. In this respect
the reports also indicate, as a factor hanpering
considerations, that it is not always easy to establish

preci sely which matters are currently pending before the

Eur opean Court of Justice and the stage of consideration that

t hese have reached.

The report fromltaly refers to the principle that a suprene
court may itself submt a reference for a prelimnary ruling,
because otherwi se the parties to the principal claimwll be
unable to submt their points of viewto the European Court of
Justice. In practice, however, it has been possible to postpone
the oral hearing until the European Court of Justice has issued
its judgenent in the identical matter.

4.6. Procedure in cases where several simlar cases are pending
that require a prelimnary ruling (question 2.5)
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The situation described has not been faced in all of the courts
reviewed. For exanple it follows fromthe role of the German
Bundesverwal t ungsgericht as a court of precedent that such
situations do not arise. The inferior courts wait for a
judgenent to be issued if the Bundesverwal tungsgericht has
submtted a reference for a prelimnary ruling in a simlar
case.

The reports indicate that it is quite comon to submt only one
reference for a prelimnary ruling, whereupon both the suprene
court and the inferior courts postpone consideration of other
cases while waiting for the ruling.

In Denmark cases are conbined and a single reference for a
prelimnary ruling is submtted. The inferior courts, in turn,
post pone consi deration of cases until the European Court of
Justice has issued its response to a reference by the Suprene
Court for a prelimnary ruling, even if the views of the
concerned parties are of great significance. The report from
the Net herl ands notes that the Raad van State submts a
reference for a prelimnary ruling in one or two, but not in
all cases if the rel evant questions can be addressed in this
way. The report refers to one exanple in which it was necessary
to submt a reference for a prelimnary ruling in five
different cases in order for the entirety to be perceived as a
whol e (cases C- 307 — 311/00, A iehandel Koeweit B.V. et. al.).
The report from Sweden indicates that the reference for a
prelimnary ruling is submtted in the nost typical case and

t he European Court of Justice is then advised that there are
several simlar cases pending (for exanple case C- 292/97,

Karl sson et. al., judgenent of 13 April 2000, Rec. 2000, p. |-
2737).

Efforts are made at the Bel gian Conseil d' Etat to conbine
simlar matters. This procedure ensures that all concerned
parties have an opportunity to submt their views to the
Eur opean Court of Justice. Such conbi nations are not always
possi bl e, however, if the nunber of cases pending is

consi derabl e (see, for exanple, case C 459/99, Max ASBL).

The viewin Italy is that the adversarial principle requires a
reference for a prelimnary ruling to be submtted in every
case pertaining to the sanme point of |aw

The | arge nunber of simlar cases pending and the del ay
occasi oned by submitting a reference for a prelimnary ruling
may have an inpact in certain situations when considering
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subm ssion of the reference (for exanple in the Netherlands and
i n Finland).

4.7. Prelimnary rulings in procedures concerning precautionary
nmeasures (question 2.6)

A reference for a prelimnary ruling may al so be submtted when
deciding on a stay of execution or on sonme other interim
precautionary nmeasure. Such a reference nay, on the other hand,
constitute a problemin view of the usual need to process such
questions urgently. In this connection the European Court of
Justice has actually specified the criteria that discharge the
national court fromthe need to submt a reference for a
prelimnary ruling under paragraph 3 of Article 234 of the EC
Treaty when the nmatter concerns a precautionary neasure

(j udgenent of 24 May 1977, Hoffnmann-La Roche, 107/76, Rec. 1977
p. 957).

Most of the national reports state that the conpetent court has
no experience of submtting a reference for a prelimnary
ruling in connection with a precautionary neasure.

The Bel gi an Conseil d' Etat has, on the other hand, considered
several cases in which it has been necessary to assess the
relationship between the prelimnary ruling and precautionary
nmeasure procedures. It has been the practice to submt no
reference for a prelimnary ruling, having regard particularly
to the fact that the point of Community |law may |ater arise
when the principal claimis considered.

The Austrian Verwal tungsgerichtshof has submtted one reference
for a prelimnary ruling in a precautionary neasure procedure.
Thi s concerned case no. C-65/98, Eyup (judgenent of 22 June
2000, Rec. 2000 p. 1-4747). The Dutch Col | ege van Beroep voor
het bedrijfsleven has al so submtted one reference for a
prelimnary ruling in connection with a precautionary neasure
procedur e.

The report from Engl and and Wal es refers to the Factortane
case, I1n which the House of Lords subnitted a reference for a
prelimnary ruling as a precautionary neasure concerning the
i nteri m suspensi on of application of national |aw'.

1171 See judgement of 19 June 1990, C-213/89, The Queen / Secretary of State for Transport, ex parte Factortame (Rec.
1990, p. 1-2433).
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4.8. References for prelimmnary rulings concerning the
interpretation of Comunity | aw concepts that have been
transposed into national |aw (question 2.7)

The European Court of Justice has al so responded to certain
references for prelimnary rulings, in which the connection
bet ween the di sputed point of |aw and Community lawis |limted
to the issue that national |aw has borrowed a Community | aw
concept for application to purely national situations?'®

Most of the courts referred to in the national reports have not
encount ered questions of this kind.

In this kind of situation the Bel gian Conseil d'Etat has put
guestions to the European Court of Justice concerning the
status of third country national spouses of Community

nati onal s.

The report for England and Wales refers to the European Court
of Justice judgenent C 346/93 of 28 March 1995, Kl ei nwort
Benson / City of G asgow District Council (Rec. 1995, p. |-
615), in which the European Court of Justice rejected a
reference by the Court of Appeal for a prelimnary ruling on
the grounds that the principal claimconcerned a purely
national situation. Certain provisions of the 1968 Brussels
Convention on jurisdiction and the enforcenent of judgenents in
civil and commercial matters had been borrowed by national |aw.

The report from Spain observes that a reference has been made
to the Leur-Blomand G loy case | aw when considering that a
concept derived from Conmmunity |law had to be given the sane
interpretation both in purely national and in Conmunity | aw
situations. On the other hand, there was no need to submt a
reference for a prelimnary ruling on this point.

The Greek Conseil d'Etat has encountered this issue on one
occasion with respect to the interpretation of a termin the
Council Directive of 27 June 1985 on the Assessnent of the
Effects of Certain Public and Private Projects on the
Environnent Directive (85/337/EEC). In this case it was not
consi dered necessary to submt a reference for a prelimnary
ruling.

18 See especially the judgement of 17 July 1997, C-28/95, Leur-Bloem / Inspecteur der Belastingdienst/Ondernemingen
Amsterdam 2 (Rec. 1997, p. 1-4161), and the judgement of the same day in case C-130/95, Giloy / Hauptzollamt Frankfurt
am Main-Ost (Rec. 1997, p. 1-4291).
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4.9. Stage of proceedings when issuing a reference for a
prelimnary ruling. Hearing of concerned parties and ot her
participation in submtting the reference (question 2.9)

The ki nd of procedure that should be followed in a national
court when considering submtting a reference for a prelimnary
ruling has been specified neither in Community |aw nor in the
associ ated case | aw of the European Court of Justice. Thus it
Is not a condition for exam ning the question of submtting a
reference for a prelimnary ruling that the concerned parties
have been heard on the questions so referred, or that the
reference should be submtted at a particular stage of the
process. A nenorandum published by the European Court of
Justice states the following with respect to procedures when
submtting a reference for a prelimnary ruling:

A national court or tribunal may refer a question to
the Court of Justice for a prelimnary ruling as soon
as it finds that a ruling on the point or points of
interpretation or validity is necessary to enable it to
gi ve judgenent. It nust be stressed, however, that it
is not for the Court of Justice to decide issues of
fact or differences of opinion as to the interpretation
or application of rules of national law It is
therefore desirable that a decision to nake a reference
shoul d not be taken until the national proceedings have
reached a stage where the national court is able to
define, if only hypothetically, the factual and | ega
context of the question. In any event, the

adm ni stration of justice may well be best served by
waiting to refer a question for a prelimnary ruling
until both sides have been heard.

Inits case | aw the European Court of Justice has stressed that
it responds only to the questions put by the national court and
not, for exanple, to questions raised by the concerned parties
or anmendnents nmade by themto the questions of the national
court. Even though the conpetence to submt and fornmulate a
reference for a prelimnary ruling is ultimtely vested in the
nati onal court, Community | aw does not deny the concerned
parties any influence over the formof the questions and
actually considers hearing of the concerned parties to be
desirable. This gives the national procedure sone nmanoeuvri ng
roomin respect of the actual role of the concerned parties
when considering the content of the questions.

The national reports indicate that the stage in the nationa
process at which a reference for a prelimnary ruling is
submtted is chiefly governed by reasons of expedi ence. Oten,
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however, this stage cones in the final stages of the
proceedi ngs when the case has been extensively exam ned in
ot her respects. Wile the concerned parties are generally
heard, this is not an absolute principle in all systens. The
greatest national differences nmay well arise on the issue of
the actual role of the concerned parties in preparing the
guestions - as it is the practice in sonme countries for the
concerned parties to fornul ate the questions, while other
countries give the concerned parties a | ess active role.

At the Tribunal Supreno in Spain a reference for a prelimnary
ruling is submtted just before issuing the judgenent. The
concerned parties are heard on the need to submt the
questions, if not on their fornulation.

The German Bundesverwal t ungsgericht submts a reference for a
prelimnary ruling at once when it has becone clear that such a
reference nust be submtted. Al though the concerned parties are
heard, their role is not a significant one when considering the
need to submt a reference for a prelimnary ruling and
fornmul ati ng the questi ons.

At the Swedi sh Regeringsratten a reference for a prelimnary
ruling is submtted at the stage when the case is clear in
respect of points of fact and of |aw. The proposal to submt a
reference for a prelimnary ruling is sent to the concerned
parties for comments.

The Cour Admi nistrative in Luxenbourg gives the concerned
parties a hearing if subm ssion of the reference for a
prelimnary ruling has been entertained ex officio. It is

i kewse a rule in Portugal to hear the concerned parties on
I ssues pertaining to submtting a reference for a prelimnary
ruling.

The Greek Conseil d' Etat submts its references for prelimnary
rulings after the witten and oral procedures have ended. The
concerned parties may nmake proposals for submtting a reference
for a prelimnary ruling and on fornulation of the questions to
be put to the European Court of Justice. However, the decision
to submt the reference is taken by the Conseil d'Etat and the
concerned parties are not heard on its draft judgenent.

In the Netherlands the concerned parties are usually given an
opportunity to present their opinions on the subm ssion of a
reference for a prelimnary ruling, and sonetines also on the
formulation of the questions. It is an absolute rule in Italy
that the concerned parties nmust be heard before deciding to
submt a reference for a prelimnary ruling.
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At the Conseil d'Etat of France the concerned parties are al so
heard on the decision to submt a reference for a prelimnary
ruling, but their role is not especially significant when
deciding to submt such a reference. The situation in Finland
is simlar: the concerned parties are heard, but not on the
formul ati on of the questions.

The Bel gi an Conseil d'Etat generally submits a reference for a
prelimnary ruling at the stage where the proceedings are

al ready quite advanced. The concerned parties are given an
opportunity to offer opinions on submtting the reference for a
prelimnary ruling, even if they are not heard on the
formul ati on of the questions put to the European Court of

Justi ce.

In Austria there is no need to hear the concerned parties
before submtting a reference for a prelimnary ruling.

The Republic of Ireland, England and Wal es, Scotland and
Denmark forma special group, in so far as in these countries
the concerned parties play a major role in fornulating a
reference for a prelimnary ruling, even to the degree that the
function of the national court largely remains nerely to
confirmthe agreenent reached by the concerned parties.

4.10. Legal formof the decision to submt a reference for a
prelimnary ruling and constitution of the court. Stay of
proceedings in the principal action (questions 2.9 and 2. 13)

The nobst common formof a decision to submt a reference for a
prelimnary ruling is a regular decision or interimdecision of
a normal ly constituted conpetent session of the national court.
Such a deci sion may, however, be given a special nane.

Submitting a reference for a prelimnary ruling generally nmeans
a stay of proceedings. It is stressed in nmany national reports
that urgent neasures may be taken while the reference for a
prelimnary ruling is pendi ng before the European Court of
Justice. Many reports also note the possibility of continuing
the proceedi ngs of the national court in so far as they do not
depend on the prelimnary ruling. The report fromthe

Net herl ands explicitly states that the stay of proceedings
applies only in respect of the Coormunity |aw issue. In Geece
the decision to submt a reference for a prelimnary ruling may
al so be a final judgenent with respect to the matters not
covered by the reference for a prelimnary ruling. Likew se the
French Conseil d'Etat nmay issue a partial judgenent in respect
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of the clains that can be settled without reference to the
prelimnary ruling. This is also the situation in Luxenbourg.
The Scottish report stresses that subm ssion of a reference for
a prelimnary ruling obviously does not prevent neasures from
bei ng taken upon which the forthcomng prelimnary ruling has
no i npact. The report from Denmark al so notes that there is no
I npedi nent to continuing the proceedings in other respects. The
report for England and Wal es states that no autonmatic stay of
proceedi ngs occurs, and the national court has full discretion
With respect to its proceedings while the reference for a
prelimnary ruling is pending before the European Court of
Justice. The Swedi sh report notes in turn that while the

adm ni strative courts may render no partial judgenent, the
general courts are free to do so. Proceedings are al so stayed
in the admnistrative courts of Finland and no parti al

j udgenent may be i ssued.

4.11. Structure and content of the decision to submt a
reference for a prelimnary ruling (question 2.10)

A rather large nunber of national reports state or otherw se
indicate that it is customary to conply with the instructions
I ssued by the European Court of Justice concerning the content
of a decision to submt a reference for a prelimnary ruling.
These instructions state the foll ow ng:

[Areference for a prelimnary ruling] nust contain a
statenent of reasons which is succinct but sufficiently
conplete to give the Court, and those to whomthe

deci sion nust be notified (the Menber States, the

Conmmi ssion, and in certain cases the Council and the
Eur opean Parlianent), a clear understandi ng of the
factual and | egal context of the main proceedings.

In particular, it nust include an account of the facts
whi ch are essential for understanding the full | egal
significance of the main proceedi ngs, an account of the
points of |aw which nmay apply, a statenent of the
reasons which pronpted the national court to refer the
question or questions to the Court of Justice and, if
need be, a sunmmary of the argunents of the parties. The
purpose of all this is to put the Court of Justice in a
position to give the national court an answer which
will be of assistance to it.

The deci sion making the reference nust al so be
acconpani ed by copies of the docunents needed for a
proper understanding of the case, especially the text
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of the applicable national provisions. However, as the
case-file or docunents annexed to the decision nmaking
the reference are not always translated in full into
the other official |anguages of the Comunity, the
national court nust make sure that its decision

i ncludes all the relevant information.

The report fromthe Republic of Ireland also stresses at this
point that it is the task of the concerned parties to formulate
the reference for a prelimnary ruling.

Several national reports (Austria, Denmark, the Netherl ands,
Great Britain, Spain, and Finland) note that efforts are made
to pay attention to transl ation problens when fornul ating

deci sions on references for prelimnary rulings. According to
the reports, this may affect the |length of these decisions or
the | anguage used therein. On the other hand, sone national
reports state that these aspects have no effect. The briefest
deci sions (5-10 pages) are reported by Austria and the | ongest
(up to 38 pages) by Greece. Alength of 10-20 pages is quite
nor mal .

4.12. Subm ssion of an advance opinion of the national court as
to the nature of the answer to be given to the reference for a
prelimnary ruling (question 2.10)

In the Netherlands (Raad van State) and in Engl and and Wl es
the national court has, either generally or in certain cases,
submtted its views of the responses to be given to the
questions put.

The Bel gian report states that while there is no inpedi nent as
such to submtting such advance opinions, the Conseil d'Etat
has generally refrained fromdoing so. However, sonetines the
report of the Auditeur preparing the matter also submts a view
of the responses to be given and this report acconpani es the
reference for a prelimnary ruling that is sent to the European
Court of Justice.

The Austrian Verwal tungsgerichtshof does not generally offer
iIts own views concerning a reference for a prelimnary ruling.
The sane is true of the Republic of Ireland, Denmark and
Portugal . Li kewi se the Scottish courts refrain at this stage
fromexpressing their views on the response to be provided to
the reference. To date, the Regeringsratten in Sweden has not
presented its own opinions of the response that shoul d be
provi ded to the questions posed. The Suprene Adm nistrative
Court of Finland also refrains fromoffering its own advance
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opi nion of the response to the questions put to the European
Court of Justice.

The German Bundesverwal t unsgsgericht may of fer an advance
opi ni on on the responses expected fromthe European Court of
Justice. However, this is not usual in practice. Wile the

Tri bunal Supreno of Spain may in principle express its own
views, in practice it is content to submt various alternatives
wi t hout taking a nore detailed position on these.

The French Conseil d' Etat considers that it can offer no
advance opi nion on the responses to be given to the questions
that it has put to the European Court of Justice. The

Comm ssaire du gouvernenent may, however, offer opinions in a
proposal for settling the matter, but these do not bind the
Consei |l d'Etat.

It may therefore be held that on the whole the national courts
are rather cautious with respect to presenting their own
advance opi nions on the expected response to the questions put
to the European Court of Justice.

4.13. Effect of confidential information on a reference for a
prelimnary ruling (question 2.11)

According to the national reports, the issue of handling
confidential docunents or information has very sel dom ari sen.
Sweden and Fi nl and have sone experience in this area in respect
of references for prelimnary rulings in taxation affairs (e.g.
in case C- 200/98, judgenent of 18 Novenber 1999, X and Y (Rec.
1999, p. 1-8261)).

The follow ng options for handling confidential information are
presented in the national reports:

- Details whereby the case may be associated with a particul ar
person are deleted fromthe docunents, for exanple by replacing
names with initials.

- The reference for a prelimnary ruling is fornulated in a
manner that avoids divul ging confidential information.

- Docunents containing confidential information are not sent to
t he European Court of Justice.

- The European Court of Justice is advised that the docunents
provi ded contain confidential information.

- The concerned party who is the subject of the confidentia
information is asked to consent to the rel ease thereof.

4.14. Cases for expedited consideration (question 2.12)
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According to the national reports, only in the Netherlands and
i n Engl and and WAl es have requests been nade to accelerate the
processing of a reference for a prelimnary ruling. Raad van
State made a request of this kind in case C-81/96, judgenent of
18 June 1998, Burgeneester en wet houders van Haarl enmerli ede en
Spaar nwoude and others / Cedeputeerde Staten van Noord- Hol | and
(Rec. 1998, p. 1-3923) Ruigoord According to the Dutch report,
it is not known whether this request actually accelerated the
matter. In a decision of 26 April 2001 Col | ege van Beroep voor
het bedrijfsleven submtted a reference for a prelimnary
ruling, which reached the European Court of Justice on the
foll owm ng day and included a request for expedited

consi deration. The European Court of Justice considered the
matter under the accel erated procedure specified in Article 104
a of the Rules of Procedure of the Court of Justice of the

Eur opean Communities. An oral hearing was held in the matter on
20 June 2001 and the judgenent was issued on 12 July 2001.

The report for England and Wal es states that in one case the
Hi gh Court requested accel erated consideration in view of the
advanced age of a concerned party. However, there is no

evi dence that the case was considered in a manner nore rapid
than usual. In the Factortanme | case the House of Lords
requested accel erated consideration at the European Court of
Justice. The matter then took one year to process at the

Eur opean Court of Justi ce.

The Swedi sh report refers to a taxation case pertaining to
future taxation in which observations were nade to the European
Court of Justice on this point. The procedure before the

Eur opean Court of Justice took 19 nonths.

Rat her many reports state clearly that the delay arising from
the procedure for submtting a reference for a prelimnary
ruling had no inpact on considering whether to submt the said
reference. Sone national courts (Denmark, the Netherl ands,
Sweden, Finland and Spain) conceded that del ays have had or
coul d have significance in such considerations. Certain
national courts refer in particular to precautionary neasures
as a class of matters in which delays m ght constitute an

I npedi nent to submtting references for prelimnary rulings.

4.15. Subm ssion of docunents to the European Court of Justice
(question 2.14)

A menor andum publ i shed by the European Court of Justice on
subm ssion of references for prelimnary rulings suggests that
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such a reference should be acconpani ed by copies of the
docunents necessary to understand the disputed point of |aw and
particularly the applicable national provisions. The nati onal
court nust send the reference for a prelimnary ruling and

I nportant docunents pertaining to the case directly to the

Eur opean Court of Justice by registered post.

The national reports indicate that the foregoi ng procedure has
not yet becone established in all respects, and a wi de variety
of procedures arise in practice. Sonme national courts
standardly send the entire case docunentation (Austria, the
Net her | ands, Sweden, Cermany, and Bel giunm), while others sel ect
the materials to be provided according to need (G eece,
Portugal, Spain, and Finland). In the Republic of Ireland the
materials sent are decided by Counsel for the concerned
parties. In England and Wales, and in Scotland the entire

nati onal docunentation is not, as a rule, appended to a
reference for a prelimnary ruling (the general practice is to
send the court order and reference for a prelimnary ruling
together with the statenments of the concerned parties).
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5. MEASURES TAKEN BY THE NATI ONAL COURT AFTER HAVI NG SUBM TTED
A REFERENCE FOR A PRELI M NARY RULI NG

5.1. Wthdrawal of a reference for a prelimnary ruling
(question 3.1.)

Not all of the courts referred to in the national reports have
encountered situations in which a reference for a prelimnary
ruling has been wi thdrawn. Mst courts, however, have
experience of this in a few such cases. The two clearly nost
common reasons for withdrawing a reference for a prelimnary
ruling are a | apse of proceedings in the national court on
account of a settlenent, wthdrawal of appeal etc. and a

j udgenent issued by the European Court of Justice in a simlar
case.

The report from Austria explains that withdrawal of a reference
for a prelimnary ruling has arisen in several cases after the
regi strar of the European Court of Justice has provided copies
of judgenents indicating that the questions of interpretation
submtted may be considered clear. One withdrawal arose because
the adm nistrative authority whose deci sion was subject to
appeal subsequently annulled the said decision.

Central e Raad van Beroep in the Netherlands withdrew its
reference for a prelimnary ruling in case no. C 255/99 after

t he European Court of Justice had issued a judgenent in case
no. C-179/98, judgenent of 11 Novenber 1999, Belgian State /
Mesbah (Rec. 1999, p. [-7955) and the European Court of Justice
had asked whet her the national court wished to withdraw its
reference for a prelimnary ruling. In case no. C 102/00,

Wel t hgrove, Hoge Raad wi thdrew one question in a reference for
a prelimnary ruling after the European Court of Justice had
enquired after the withdrawal of the said reference. On the

ot her hand, in case no. C-181/97, judgenent of 28 January 1999,
van der Kooy (Rec. 1999, p. 1-483) Hoge Raad did not w thdraw
its reference even though the European Court of Justice had
suggested this. There have been no cases before Raad van State
in which it has been necessary to withdraw a reference for a
prelimnary ruling.

The wi thdrawal s made by the French Conseil d' Etat in cases C
388/ 97 and C-389/97 also exenplify a situation in which the
grounds for withdrawal was a prelimnary ruling subsequently

i ssued by the European Court of Justice in another, simlar
case: C-129/97, judgenent of 9 June 1998, Crim nal proceedings
agai nst Chiciak and Fol (Rec. 1998, p. 1-3315), in which the
reference for a prelimnary ruling was subm tted by anot her
court (Tribunal de grande instance de Dijon). The Consei
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d'Etat may have relied on the prelimnary ruling issued in the
| atter case without waiting for a response to its own reference
for a prelimnary ruling.

The German Bundesverwal t ungsgeri cht has w t hdrawn one question
after the European Court of Justice gave an answer to a simlar
guestion in another case. The report from Engl and and Wl es
also refers to a case in which a reference for a prelimnary
ruling was wi thdrawn for the sanme reason.

The Scottish report refers to a case in which a reference for a
prelimnary ruling was submitted concerning interpretation of
the 1968 Brussels Convention on jurisdiction and the
enforcenent of judgements in civil and comrercial matters
pertaining to inplenentation of a judgenent of a French court

of first instance. A French appeal court subsequently cancell ed
t he judgenent of the |ower court and so the reference for a
prelimnary ruling lost its significance.

The Conseil d'Etat of Greece withdrew one reference for a
prelimnary ruling (concerning use of the term*“feta” for

Dani sh cheese) after a subsequent European Community Regul ation
rendered the issue insignificant.

5.2. Correction, augnentation or other anmendnent of a reference
for a prelimnary ruling (question 3.2)

According to the national reports, situations have arisen in
the Netherlands and in England and Wales in which a reference
for a prelimnary ruling has been anended after subm ssion.

In case no. C-311/94, judgenent of 15 October 1996, |Jssel-
VIiet Conbinatie / Mnister van Econom sche Zaken (Rec. 1996,
p. 1-5023), Raad van State refornul ated one of the questions
that it had submtted. After its judgenent of 12 July 2001,
Smts and Peerboons (Rec. 2001, p. 1-5473) the European Court
of Justice enquired as to whether Raad van State woul d w t hdraw
its reference for a prelimnary ruling in case C- 385/99,

Mil | er-Fauré en Van Riet, and as a result of this enquiry a
further question was appended to the reference. This al so
occurred in case no. C 156/01, Van der Duin en Van Wegberg- Van
Br eder ode.

5.3. Reaction to the report of the Judge-Rapporteur or opinion
of the Advocate General (question 3.3)
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The Judge- Rapporteur at the European Court of Justice prepares
a report explaining the facts of the case, the rel evant
national and Community law, and the witten observations
addressed to the European Court of Justice. This report is sent
to the parties concerned with the principal claimand to other
parties that have issued statenents before the oral hearing (or
when no oral hearing is arranged, before the opinion of the
Advocate CGeneral is sought). These parties nmay submt their
observations on any inaccuracies remaining in the report. Such
requests to specify the matter are sonetines submtted and are
consi dered where they prove to be justified.

The report of the Judge-Rapporteur is also sent to the national
court (however, it seens that this communication is not a
constant practice since sone national courts have indicated
that they have not received the report). The national courts
have submi tted no requests for revisions of such reports. It is
obvi ously the view of both the national courts and the European
Court of Justice that it is not the function of a national

court to check the accuracy of the statement. The reports from
Engl and and Wal es, and the Scottish report even state
explicitly that this is the exclusive business of the concerned
parties, which indeed may generally pertain to the division of
functions between the concerned parties and the court in

exam ning the matter.

The national courts have al so not consulted the European Court
of Justice with respect to the opinion of the Advocate
General *°,

5.4. Requests for clarification submtted to the national court
by the European Court of Justice (question 3.5)

According to Article 104(5) of the Rules of Procedure of the
Court of Justice of the European Comrunities, which took effect
at the beginning of July 2000, the Court of Justice may, after
hearing the Advocate Ceneral, request clarification fromthe
nati onal court. The reports indicate that no need to nodify
nati onal procedural rules has arisen on account of this new
regul ati on.

19 For the opportunities of concerned parties to submit their observations on the opinions see the order of 4 February
2000, C-17/98, Emesa Sugar (Rec. 2000, p. 1-665) and judgement of 19 February 2002, C-309/99, Wouters and others.
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6. PROCEDURE | N NATI ONAL COURTS FOLLOW NG THE PRELI M NARY
RULI NG

6.1. Continuation of proceedings in the national court. Hearing
of concerned parties (question 4.1)

The prelimnary ruling procedure is an interimstage in the
nati onal proceedings, which are normally stayed until the
prelimnary ruling has been received. This nmeans that after the
prelimnary ruling has been issued the national proceedi ngs
continue, having regard to the solution received concerning the
interpretation or validity of the European Community normin
guesti on.

After issuing its judgenent on a prelimnary ruling, the

Eur opean Court of Justice sends this to the national court that
subm tted the reference for the prelimnary ruling. There are
no provisions of Conmunity |aw governi ng the subsequent
continuation of proceedings in the national court, nor have any
speci al provisions been enacted at national |evel, and
procedures are governed by general national procedura
provi si ons.

It is up to the conpetent court to decide on reopening the

nati onal proceedi ngs. One exception to this, however, arises in
Italy, where a concerned party nust request that the
proceedi ngs be continued within a tinme limt follow ng the
issuing of the prelimnary ruling. On the other hand, for
exanpl e, the reports fromBel gium France and Germany i ndicate
that the plaintiff may in practice withdraw the action after
the prelimnary ruling has been issued, whereupon no fornal
judgenent is issued on the principal claim

The concerned parties have an opportunity to submt statenents
on the effect of the prelimnary ruling on the case. The report
fromAustria states, however, that the concerned parties are
not generally heard on the prelimnary ruling.

The judgenent on the principal claimnmay sonetines be a nearly
automati ¢ consequence of the prelimnary ruling, whereupon the
nati onal proceedings may be very brief. The stage reached in

t he national proceedings after receiving the prelimnary ruling
depends on the particular matter in hand. Cbviously references
for prelimnary rulings are normally submtted at such a late
stage in the national proceedings that judgenent in the
principal claimis generally ready for issue soon after the
prelimnary ruling has been received.
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6.2. Difficulties in utilising the prelimnary ruling
(questions 4.2 and 4. 3)

The legal effect of a prelimnary ruling issued by the European
Court of Justice is not explicitly stipulated in Article 234 of
the EC Treaty or otherwise in Conmunity |aw provisions®®, and
this matter has been left for case |aw to specify. One point
that the European Court of Justice has nade is that the
interpretation of Community law or the view of its validity
expressed in a prelimnary ruling binds the court that
submitted the reference for a prelimnary ruling?.

The conpetence of the European Court of Justice in the
prelimnary ruling procedure concerns the provision of a
response to the questions submtted thereto by the national
court. The common refornul ation of a question submtted for a
prelimnary ruling and certain other aspects may, however,
result in a situation in which the European Court of Justice
provi des no response that is strictly limted to the question
posed. As the report from France notes, the issuing of a
prelimnary ruling that goes beyond the question posed may
cause problems in its binding effect?2

The issue of a prelimnary ruling concludes consideration of
the case before the European Court of Justice, and so this
matter cannot be reopened, for exanple at the behest of the
national court. The Statutes and Rul es of Procedure of the
Eur opean Court of Justice do contain regulations on certain
exceptional renedies that nmay be used to intervene in a
judgenent by the European Court of Justice. These include
third-party proceedi ngs?, construal of a judgenment of dubious
meani ng or scope?*, revision of judgenent?, rectification of

20 Article 65 of the Rules of Procedure of the Court of Justice of the European Communities prescribes in general that
“the judgement shall be binding from the date of its delivery”.

21 Judgement of 24 June 1969, 29/68, Milch-, Fett- und Eierkontor / Hauptzollamt Saarbriicken (Rec. 1969, p. 165),
judgement of 3 February 1977, 52/76, Benedetti / Munari (Rec. 1977, p. 163) and order of 5 March 1986, 69/85, Winsche /
Germany (Rec. 1986, p. 947). A national court may, however, submit anew reference for a preliminary ruling.

= Conseil d'Etat of France 26 July 1985, Office nationale intreprofessionnel des céréalesC/Soc. Maiseries de la Beauce.
The question concerned the temporal effects of invalidity of a European Community statute, upon which the European
Court of Justice issued a statement even though the national court had submitted no question on thisissue.

z Article 39 of the Statutes and Article 97 of the Rules of Procedure of the Court of Justice of the European
Communities.

24 Article 40 of the Statutes of the Court of Justice of the European Communities.

= Article 41 of the Statutes and Articles 98 — 100 of the Rules of Procedure of the Court of Justice of the European
Communities.
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clerical mistakes, errors in calculation and obvious slips?®,
and suppl enenting of the judgenent?’. Of these obviously only
the rectification of clerical m stakes, errors in cal cul ati on
and obvious slips could apply to the prelimnary ruling
procedure®®. It follows fromthis that, on encountering
difficulties in applying a prelimnary ruling, the only course
of action open to the national court in order to consult the
Eur opean Court of Justice is to return to the said Court with a
new reference for a prelimnary ruling.

It would not really be surprising for problens to arise in the
prelimnary ruling procedure, for exanple in the form of

m sunder st andi ngs or breakdowns i n conmuni cation. The

assi gnnent of questions of law froma national court to an

i nternational court, in practice partly in another | anguage,
and t he subsequent resunption of proceedings in the national
court requires very great care and precision in exchangi ng
correct and intelligible information. Problens may al ready
arise through deficiencies in the reference for a prelimnary
ruling - for exanple on receiving the prelimnary ruling the
nati onal court nmay notice that it should have submtted a
question in a different fornulation or that it should have
subm tted a supplenentary question. Despite all checks, the
possi bility cannot be excluded that the European Court of
Justice will fail to conprehend correctly sone aspect of the
nati onal procedure that m ght be significant fromthe point of
view of issuing a serviceable prelimnary ruling. The nationa
court may have difficulties in correctly understanding the
prelimnary ruling.

In spite of all of the potential pitfalls, the national reports
i ndicate that rather few problens have arisen in practice for
the national courts. Aside froma few rare exceptions, it has
been possible to take prelimnary rulings into account

ef fectively when deciding the principal claim

As the report from G eece explains wwth respect to judgenent C
398/ 95 of 5 June 1997, Syndesnobs ton en Elladi Touristikon ka
Taxi di oti kon Grafeion / Ypourgos Ergasias (Rec. 1997, p. |-
3091)2? a national court that has submtted a reference for a
prelimnary ruling may only after receiving the said ruling

% Article 66 of the Rules of Procedure of the Court of Justice of the European Communities.
21 Article 67 of the Rules of Procedure of the Court of Justice of the European Communities.

28 See the order of 5 March 1986, 69/85, Wiinsche / Germany (Rec. 1986, p. 947) and the order of 16 May 1968, 13/67,
Becher / Hauptzollamt Mnchen (Rec. 1968, p. 289 — French language version — p. 196 — English language edition).

29 The case concerned the free movement of services.
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decide to hold that the case has no connection with Conmunity
law (or that the reference for a prelimnary ruling that was
subm tted is otherw se of no consequence fromthe point of view
of resolving the principal clainm. Under such circunstances the
bi ndi ng character of the prelimnary ruling naturally cannot
force its application in the matter concerned.

In this connection the report fromAustria calls attention, in
particular, to the followi ng case. In judgenent C-65/98 of 22
June 2000, Eyup (Rec. 2000, p. 1-4747) the European Court of
Justice did not respond to a question regarding the order of an
i nterimprecautionary neasure (the case concerned the Treaty of
Associ ati on between the European Econonic Area and Turkey) 3.

The report fromthe Netherlands refers to three cases. In the

j udgenent of 27 Novenber 1997, C-57/96, Meints / Mnister van
Landbouw, Natuurbeheer en Visserij (Rec. 1997, p. 1-6689) the
Eur opean Court of Justice added a point to a reference for a
prelimnary ruling submtted by Raad van State (the matter
concerned the application of Council Regul ati on 1408/ 71/ EEC on
the application of social security schenes to enpl oyed persons
and their famlies noving within the Conmunity). After the

j udgenent of 13 Decenber 1989, C-102/88, Ruzius-WIbrink /
Bedrijfsvereni gi ng voor Overhei dsdi ensten (Rec. 1989, p. 4311)
I ssued in response to a reference for a prelimnary ruling
submtted by the Raad van Beroep court, Centrale Raad van
Beroep held that it was not possible to use the prelimnary
ruling because it had not been based on consideration of all of
the relevant details. In its judgenent of 21 Septenber 1999, C
106/ 97, DADI and Douane- Agenten (Rec. 1999, p. 1-5983) one of
the findings of the European Court of Justice was that the
Conmmi ssi on Deci sion 94/ 70/ EC of 31 January 1994 drawi ng up a
provisional list of third countries fromwhich Menber States
authorise inports of raw mlk, heat treated mlk and m | k-based
products was invalid, but the Court offered no opinion as to
certain consequences of this finding.

There nmay al so be problens in applying the interpretation
stated in a judgenent of the European Court of Justice due to
certain features of the national |egal system As an exanple of
this the Belgian report refers to the judgenent of 18 Decenber
1997 in case C- 129/96, Inter-Environnenent Wallonie / Région
wal | onne (Rec. 1997, p. 1-7411) notifying the practical
difficulty of applying the principle that a Menber State nust
refrain fromissuing provisions wthin the tine limt all owed

30 The European Court of Justice considered that no response was necessary, having regard to the responses given to other
questions.
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for inplementation of a Directive that would tend seriously to
j eopardi se realisation of the objective prescribed in the
Directive. This proved to be difficult to assess at the Bel gi an
Conseil d' Etat, having regard in part to the fact that it would
be necessary to investigate the intentions of the Bel gi an

adm nistration in relation to supranational co-operation and to
allow for the principle that the legality of a decision should
be assessed at the tine when the decision is nmade.

The report fromthe Netherlands refers to two cases in which
Central e van Beroep submtted a new reference for a prelimnary
ruling in one and the sane case because the first prelimnary
ruling did not provide enough assistance in resolving the
princi pal claim(judgenents of 14 March 1978, Schaap, C-98/77
(Rec. 1978, p. 707) and 5 April 1979, Schaap, C 176/ 78 (Rec.
1979, p. 1673), and judgenents of 16 March 1978, Bestuur van
het al geneen Zi ekenfonds Drenthe-Platteland / Pierik, C117/77
(Rec. 1978, p. 825) and 31 May 1979, Pierik, C 182/78, (Rec.
1979, p. 1977)).

The Bel gi an Conseil d' Etat has al so submitted two references
for a prelimnary ruling in the sanme case: judgenents of 14
April 1994, Ball ast Nedam G- oep / Bel gi sche Staat, C-389/92
(Rec. 1994, p. 1-1289) and 18 Decenber 1997, Ball ast Nedam

G oep / Belgische Staat, CG5/97 (Rec. 1997, p. [1-7549). The
reason for submtting a new reference for a prelimnary ruling
was the difficulty of interpreting the precise scope of the
first prelimnary ruling.

The report concerning England and Wales refers to a case in

whi ch the Court of Appeal refused to submt a new reference for
a prelimnary ruling follow ng the judgenent of 5 July 1994,
The Queen / M nister of Agriculture, Fisheries and Food, ex
parte Anastasiou, C432/92 (Rec. 1994, p. 1-3087), because it
consi dered such a renewed reference to be unnecessary. After
the case had passed to the House of Lords, however, the latter
organ decided that a new prelimnary ruling was indeed
necessary (judgenent of 4 July 2000, Anastasiou and others, C
219/ 98 (Rec. 2000, p. 1-5241).

The German report notes that the need to submt a new reference
for a prelimnary ruling has arisen on one occasi on.
6.3. Explanation of and reference to a prelimnary ruling in

the final judgenent of the national court (question 4.4)

The judgenents of the European Court of Justice state the
judgenent and its grounds separately. The judgenent nust be
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understood in the light of its grounds (judgenent of 16 March
1978, 135/77, Bosch / Hauptzollant H | desheim (Rec. 1978, p.
855)).

The national reports indicate that the statenent of |udgenent
of the European Court of Justice is explained in the fina
judgenent of the national court in a case in which a reference
for a prelimnary ruling has been submtted. The grounds for
the judgenent of the European Court of Justice are also stated
or referred to either regularly or when necessary at |least in
Fi nl and, Bel gium Scotl and, England and Wal es, G eece, Portugal
and Ger many.

6.4. Subm ssion of the judgenent of the national court to the
Eur opean Court of Justice for information (question 4.5)

The nmenorandum of the European Court of Justice concerning
references for prelimnary rulings express the wish that the
national courts should notify the European Court of Justice of
how t hey apply the judgenent of the said Court after receiving
the prelimnary ruling in the case pending, and should send
their final judgenents to the European Court of Justice. The
Eur opean Court of Justice also maintains a database of
judgenents of national courts in the sphere of Community |aw’.

Most of the national reports (Belgium the Netherlands, G eece,
Portugal , Engl and and Wal es, Scotl| and, Luxenbourg, Finland,
Sweden, Germany and Spain) indicate that the national court
sends a copy of its final judgenent to the European Court of
Justice in cases where a reference for a prelimnary ruling has
been submtted. It is thus not the case that the fina

judgenent is sent to the European Court of Justice from al
countries of the Conmmunity.

O her national judgenents of significance for Comrunity |law are
sent to the European Court of Justice only in very exceptional
cases (the national reports indicate that only the Dutch
Col | ege van Beroep voor het bedrijfsleven does this).

31 It may be noted in this connection that the EC EFTA Convention on Jurisdiction and the Enforcement of Judgements
in Civil and Commercial Matters done at Lugano on 16 September 1988 includes a mutual system of the contracting States
to submit the judgements of their national courts to the European Court of Justice, which serves as a central authority. A
system of thiskind is likewise included in the European Economic Area agreement (Article 106).
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ANNEX | QUESTI ONNAI RE

Associ ation of the Councils of State and Suprene Adm nistrative
Jurisdictions of the European Union i.n.p.a.

18t h col l oquiumin Hel sinki, 20 and 21 May 2002

THE PRELI M NARY REFERENCE TO THE COURT OF JUSTI CE OF
THE EUROPEAN COVMUNI Tl ES

Questionnaire (16 August 2001)

| nt roducti on

Article 234 of the Treaty establishing the European Community
(hereinafter “the EC Treaty”) |lays down the possibility and in
certain cases even the obligation of courts of |aw of the
Menber States to request a prelimnary ruling fromthe Court of
Justice of the European Communities (hereinafter “the Court of
Justice”).32 Mreover, a correspondi ng procedure for preliminary
rulings is provided for in the Treaty establishing the European
Coal and Steel Community (Article 150) and in the Treaty

est abli shing the European Atom c Energy Community (Article 41).

Certain international agreenents concluded by the Menber States
al so contain procedures for prelimnary rulings. In practice,
the nost inportant of these agreenents is the so-called
Brussel s Convention of 1968 (Convention on jurisdiction and the
enforcenent of judgnents in civil and commercial matters).

The present questionnaire concentrates on the procedure for
prelimnary rulings referred to in Article 234 of the EC
Treaty.

32Article 68 of the EC Treaty contains certain provisions for derogation fromthe
ref erence procedure in cases concerning policies related to visas, asylum and

i mmigration, as provided for in Title IV of the Treaty. Article 35 of the Treaty
on European Union authorises the Court of Justice, subject to the conditions laid
down in that article, to give prelimnary rulings within the franework of the so-
called third pillar (police and judicial cooperation in crinmnal matters); a
Menber State can, by making a declaration when signing the Treaty of Amsterdam or
| ater, acknow edge the jurisdiction of the Court of Justice to give prelininary
rulings as specified above.
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Thi s questionnaire has been drawn up in view of the |egal
situation prevailing in the spring of 2001. Accordingly, no
account is taken here of the Treaty of N ce, providing for the
Court of First Instance to have jurisdiction in questions
referred for a prelimnary ruling in specific areas |aid down
by the Statute of the Court of Justice (Paragraph 3 of Article
225 of the EC Treaty as nodified by the Treaty of Nice).

The Rul es of Procedure of the Court of Justice were recently
anended, anong others for the purpose of a nore expeditious and
effective procedure for prelimnary rulings. The amendnent,

whi ch entered into force in early July 2000, established the
possibility of handling requests for a prelimnary ruling under
a so-called accel erated procedure in cases where the national
court in question has requested an urgent ruling (Article 104 a
of the Rules of Procedure). At the sanme tine, a schene was

i ntroduced enabling the Court of Justice to request
clarifications fromthe national courts (Paragraph 5 of Article
104). Moreover, the procedure has been sinplified in situations
where the answer to a question referred for a prelimnary
ruling is manifestly clear (Paragraph 3 of Article 104).

Thi s questionnaire has been drawn up particularly with a view
to conpiling informati on and experience fromthe national
courts of last instance. The procedure for prelimnary rulings
is a formof cooperation between the Court of Justice and the
national courts. It is therefore of vital inportance to acquire
a nore intinmate acquaintance with its practices within the
courts of the Menber States as well as the Court of Justice.
The Court of Justice will be asked to give, as far as possible,
Its considerations on the elenments arising fromthis
questionnaire fromthe point of view of its own activities.?33

Answers to this questionnaire are requested to be drawn up
usi ng the sane subdi vi sion, where possible.

The questionnaire consists of four principal parts. The first
part contains questions of a general character, followed by
guestions grouped into three parts, basically according to the
tenporal course of the procedure.

1. GENERAL QUESTI ONS

35 copy of the national reports will be forwarded to the Court of Justice to
enable it to take account of the information contained in thembefore giving its
own report.
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1.1. Does the internal |egal system of your country provide for
a procedure resenbling the procedure for prelimmnary rulings
established in Article 234 of the EC Treaty? Can a court of |aw
refer a question relating to a pending case to another court of
| aw (a special court, a court of a different branch of |aw, a
court of higher instance), and receive an answer which is

bi ndi ng (or not binding)? Wat are the principal differences
bet ween such national arrangenents and the procedure referred
toin Article 2347

1.2. |Is your country bound by other international arrangenents
outside the EU involving the possibility of referring questions
for a prelimnary ruling to an international court of |aw?

1.3. Are there any suppl enentary provisions issued in your
country concerning the procedure referred to in Article 234 of
the EC Treaty, or is the procedure solely and directly based on
Community law? What is the | evel of such national norns, and
what questions do they involve?

1.4. |f appeal to a court of higher instance has been
restricted (e.g. leave to appeal is required), has this been
deened to have the effect of treating courts of |ower instance
as being in the position of a court or tribunal of |ast
instance referred to in Article 234(3)? Which of the national
courts in your country are, in general or in certain
circunstances, courts or tribunals as referred to in Article
234(3)?

1.5. If the legal order of your country provides for a
particular judicial renmedy before a constitutional court, how
m ght this have affected the application of Article 234?

1.6. Is it possible to | odge a separate appeal to a court of

hi gher i nstance agai nst a decision of a court of |ower instance
to refer a question to the Court of Justice for a prelimnary
ruling? Do these kinds of appeals occur in practice, and what
criteria does the court of higher instance use when judging the
l egality of the decision by the court of |ower instance to nmake
a reference to the Court of Justice?

Correspondi ngly, have there been appeal s | odged agai nst the
fact that a court of |lower instance has not referred for a
prelimnary ruling?

Can an appeal be | odged on sone specific grounds (for instance
on the grounds of a violation against the Constitution) against
a decision not to refer for a prelimnary ruling nade by a
court or tribunal referred to in Article 234(3)?
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1.7. |If your country has a Constitutional Court, has it nade a
reference to the Court of Justice? If, on principle, it does
not nmake references for prelimnary rulings, what are the
reasons for that refusal?

1.8. What is the proportion of cases brought before your court,
where it is essential to apply or take into account Community
| aw?

1.9. Does application of Coormunity [ aw often conme up in the
wor k of your court ex officio?

1.10. Does the internal work of your court involve specific
neasures for the preparation and hearing of cases dealing wth
the application of Community | aw?

What neans do you have, on the whole, to seek necessary
i nformati on about Community | aw?

- Can the judges deciding the matter and the staff
assisting them procure information (e.g. about the
pertinent case |law of the Court of Justice) froma
particular unit within the internal organisation of
your court, froma service assisting courts in general
or froma simlar service? Do you consult the research
and docunentation unit of the Court of Justice? Does
your court have a research and docunentation

depart nent ?

- How do you undertake to guarantee that you will have
access to up to date information on the case | aw of the
Court of Justice (court reports, legal literature, data

bases, etc.)?

- What nmeans do you have to keep infornmed about the
ki nd of cases pending before the Court of Justice and
their stage of proceedi ngs?

- Your experience of using the Internet site of the
Court of Justi ce.

Is there an organi sed exchange of information on questions
concerning Comunity | aw between the courts in your Menber
State?

In conplicated questions of Community |law, do you attenpt to
ascertain the contents of the legislation and case | aw of other
Menber States?
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Have you heard or otherw se asked the Conm ssion, for exanple,
for informati on on points of fact, for acts preparatory to
Community legislation or for its opinion? Has your court
contacted the Comm ssion in matters related to conpetition or
state ai d?

1.11. In situations where the legality of a Community act is
contested, has your court decided to prohibit the enforcenent
of a national adm nistrative decision based on the contested
Community act (see judgnent of 21 February 1991 in joined cases
C- 143/ 88 and C-92/89 Zuckerfabrik)? Has your court applied any
of the principles (so-called positive interimmeasures) arising
fromthe judgnent in the Atlanta case (9 Novenber 1995, case C
465/ 93 Atl anta Frucht handel sgesel | schaft)?

1.12. When dealing with questions concerning the illegality of
a Community act (and especially as regards suspension of a

nati onal act adopted on the basis of a Coonmunity act), has your
court heard the Conm ssion (or other representatives of the

Uni on) ?

1.13. Statistical data concerning references for a prelimnary
ruling made by your court

- Total nunber of references for a prelimnary ruling nmade by
your court.

- Devel opment of the annual nunber of references for a
prelimnary ruling nade by your court, and particularly the
nunbers during the period 1995-2000.

- Are the questions referred by your court for a prelimnary
ruling related mainly to a certain domain or to certain donains
of cases?

- How long has the handling tine been in recent years as
regards the cases referred by your court for a prelimnary
ruling? If possible, please present facts or an estimte of how
the total handling tine has been distributed: the handling tine
fromthe nonent the proceedings were started until the
reference for a prelimnary ruling was sent to the Court of
Justice; the handling tine at the Court of Justice; the
handling tinme after the prelimnary ruling was given.

If your court hears al so cases other than adm nistrative
judicial matters, please specify the above facts, if possible,
according to whether or not they concerned adm nistrative
judicial matters.

2. THE PROCEDURE OF A DECI SI ON TO REQUEST A PRELI M NARY RULI NG
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2.1. Please estimate how often and particularly in which
categories of cases the parties have asked your court to
request a prelimnary ruling.

If the request is turned down, are the reasons always stated in
the ruling? Does the statenent of reasons contain a reference,
where necessary, to the case |law of the Court of Justice? Do
you make a separate interimdecision in case of a negative
decision, or is the answer generally given only in the fina
deci si on?

Have you requested a prelimnary ruling although it had not
been demanded by the parties?

2.2. As the annual nunber of requests for a prelimnary ruling,
even made by courts of |ast instance, for obvious reasons, is
not very high, is it possible for you to nake a general
estimate of the annual nunber of cases where a request for a
prelimnary ruling has been seriously considered (on a party’s
initiative or ex officio) although the request was finally
never sent to Luxenbourg?

2.3. Inits practices, has your court developed criteria to be
taken into account when applying the obligation to request a
prelimnary ruling under Article 234(3) in the light of the
case law of the Court of Justice (in particular, the CILFIT
case)?

2.4. Gven the fact that a matter is pendi ng before your own
court and a natter concerning the sane question of lawis
pendi ng before the Court of Justice, which factors then
det er m ne whet her

a) the matter will be settled i nmediately w thout considering
the fact that the sane question of |aw remains to be answered
by the Court of Justice in a pending reference procedure

b) the matter will be settled after the ruling of the Court of
Justice, or

c) a prelimnary ruling should be requested on the sane
questi on?

2.5. What is the procedure in a situation where a question
requiring prelimnary ruling appears in several cases pending
at the sane tine? CGenerally speaking, does your court inits
decision to request a prelimnary ruling pay attention to the
consequences of that reference for other cases, for exanple the
par al ysi ng effect suspension of the case referred may have on

t he handling of other cases?
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If there are several cases pending before courts of |ower

i nstance, simlar to the one subject to a request for a
prelimnary ruling made by your court, do the courts of | ower
I nstance wait until the Court of Justice has ruled on the
guestion referred?

2.6. Has your court requested a prelimnary ruling in
connection wth a procedure concerning precautionary neasures
or other simlar summary procedures?

2.7. Has your court referred for a prelimnary ruling on the
grounds of the cases C-28/95, Leur-Bloem and C 130/95, G oy,
i.e. regarding the interpretation of a concept of Community |aw
or of Community origin which has been transposed into national

| aw where the situation in question is not governed directly by
Community | aw?

2.8. At which stage of the proceedings is the request for a
prelimnary ruling normally nade?

WIl the parties be heard before making the request for a
prelimnary ruling? WIIl they be submitted a draft of the order
for reference for comments? What, all things considered, is the
role of the parties in practice, when a request for a
prelimnary ruling is considered and the questions are
formul at ed?

2.9. What form does your court follow when referring a case for
prelimnary ruling? Is it possible to give an interimjudgnent
or do you have to apply another kind of judgnent?

Are the decisions concerning requests for prelimnary ruling
and their formulations made by a normally constituted court?

2.10. Has your court devel oped any established practices as
regards the manner of drafting the order for reference
(description of the facts, the national |aw, argunents of the
parties and the justification of the questions in the |Iight of
Comunity | aw)?

Does the order for reference contain an advance opi nion of the
national court as to the nature of the answer to be given to
the question referred?

How | ong are the orders for reference in general ? Wien drafting
t he decision, do you endeavour to keep in mnd that it wll be
translated into the other official |anguages of the Union?

Pl ease attach to your report one or nore typical decisions made
by your court requesting a prelimnary ruling.
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2.11. |If the case referred invol ves docunents contai ni ng

i nformati on which is confidential under national |aw, howis
this taken into account when drafting the request for a
prelimnary ruling? Is the Court of Justice infornmed of the
fact that the case contains docunents which are confidentia
under national |aw?

2.12. Has your court in any of its references for prelimnary
rulings requested the Court of Justice to proceed urgently for
speci fic reasons? To what extent has such a request speeded up
t he proceedi ngs? Have there been situations where a request for
a prelimnary ruling has cone up in a case which, according to
a provision of national |aw, should be treated urgently or
within a determned tinme limt?

Is it possible that the foreseeable handling time of the
prelimnary reference procedure could constitute, in fact and
in practice, a reason not to refer a matter?

2.13. When you have decided to request a prelimnary ruling,
will the main proceedings be automatically stayed pending the
prelimnary ruling or can the proceedi ngs exceptionally be
continued (e.g. a certain part of the case) while the matter is
pendi ng i n Luxenbourg?

2.14. The national courts are required to place the docunents
of the main proceedi ngs at the di sposal of the Court of

Justice. Has practice led to different lines of action in this
respect (for instance: has the entire material been submtted

i n cases involving an exceptionally |arge nunber of docunents)?

3. MEASURES TAKEN BY THE NATI ONAL COURT OR TRI BUNAL DURI NG THE
PROCEEDI NGS BEFORE THE COURT OF JUSTI CE

3.1. Has your court withdrawn a request for prelimnary ruling
already referred? In the affirmative, why did it happen?

3.2. Have you, in practice, faced situations where a request
for a prelimnary ruling already referred has had to be
corrected, supplenented or otherw se anended?

3.3. Have you net wth any particular situations where a need
to clarify a particular detail to the Court of Justice has
occurred after the report of the Judge-Rapporteur and the
opi ni on of the Advocate CGeneral (for instance the description
of the facts of the main proceedi ngs, the national provisions
or the questions)?
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3.4. Should a simlar case becone pendi ng before your court
after the request for prelimnary ruling has been submtted,
will there be an official decision to stay the proceedi ngs?
WIl the parties be heard before the decision for postponenent
I's made?

3.5. By virtue of Article 104(5) of the Rules of Procedure of
the Court of Justice, the Court may now request clarification
fromthe national court. Has there been a need to nodify the
nati onal procedural rules in order to be able to answer to such
a request for clarification (e.g. hearing of the parties)?

4. PROCEEDI NGS AFTER THE PRELI M NARY RULI NG | S OBTAI NED

4.1. In what way is the national procedure continued when the
prelimnary ruling has been given? Are the parties always heard
on the prelimnary ruling?

4.2. Have there been situations where it has finally been

I npossi ble to make use of the prelimnary ruling, because of
the foll ow ng:

- The formulation of the prelimnary question has finally
proven not to be expedi ent?

- The question referred to the Court of Justice for
prelimnary ruling has to be fornulated in a general way and
thus the prelimnary ruling provided for the national court
will also be of a general nature?

- The Court of Justice has not answered the question referred
(the Court of Justice has for instance msinterpreted the
guestion)? Have there been other kinds of problens due to the
fact that the answer of the Court of Justice has not been
sufficiently precise for the purpose of settling the main
proceedi ngs?

- The question referred has | ater been found unnecessary for
t he purpose of settling the main proceedi ngs?

4.3. Have you had to request a second prelimnary ruling in the
sane case (for instance due to the fact that the answer to the
first prelimnary ruling was not satisfactory)?

4.4. In what way and to what extent does the decision of your
court, for which a prelimnary ruling was requested, give an
account of and otherwi se refer to the judgnent of the Court of
Justice?

4.5. Is the Court of Justice infornmed of the final decision by
the national court having made the reference?
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How has your country organi sed the other judgnents relevant to
Community law to be forwarded for information to the Court of
Justice?
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ANNEX |I PROPORTION OF COMMUNITY LAW CASES IN JUDICIAL
PROCEEDINGS

The table shows details from national reports concerning the number of Community law cases
in relation to all matters processed. Certain types of business in which Community law plays
an important role are al'so shown.

Belgium Since 1991: 2,560 judgementsin atotal of 68,100
(Conseil d' Etat) have concerned Community law, i.e. 3.8 per cent
(this small proportion is explained by the large
number of asylum cases).

Denmark No statistics available.

(Supreme Court)

Germany 5-20 per cent, depending on the division.
(Bundesverwaltungsgeri

cht)

Greece Often concerning national law implementing
(Conseil d Etat) European Community Directives, especially in

relation to public procurement and environmental
affairs. Annually, however, only some 15 cases out
of 4,500 — 5,000 are such that they immediately
involve issues pertaining to the interpretation or
application of Community law norms.

Spain Some 5 per cent of al business.

(Tribunal Supremo)

France The proportion of Community law casesis
(Conseil d Etat) increasing. These arise particularly in the following

areas. public procurement, taxation (especially value-
added tax), environmental affairs (hunting),
agriculture, civil service issues (free movement of
persons), health care and social welfare.

Republic of Ireland The proportion of Community law casesis very

(Supreme Court) small.

Italy Cases in which Community law is highly significant

(Consiglio di Stato) comprise about 5 per cent of business.

L uxembourg The proportion is small. Such matters arisein

(Cour administrative) particular in the following fields: taxation, freedom
of movement, recognition of degrees.

The Netherlands Raad van State: 5 per cent.

Centrale Raad van Beroep: 5 per cent.
College van Beroep voor het bedrijfsleven: 20 per
cent.

Austria The proportion depends on the type of business (the




(Verwatungs-
gerichtshof)

21 divisions of the court are specialised by type of
business):

- often concerning taxation or customs.

- also quite often concerning social security
guestions.

- may also arise in such matters as environmental
affairs, road traffic regulation and free movement of
workers (the Treaty of Association between the
European Economic Areaand Turkey is especialy
important) and food affairs.

Portugal
(Supremo Tribunal
Administrativo)

Some 20 — 40 cases out of approximately 3,500
annually.

Finland
(Supreme
Administrative Court)

About one-third of an annual total of approximately
4,000 cases, dlowing for al cases upon which
Community law has even the slightest impact.

Sweden
(Regeringsrétten)

Significance of Community law considerable
particularly in taxation affairs (constituting 25 per
cent of al business).

United Kingdom

England and Wales: The House of Lords considers
some 70 cases a year, of which about 8 per cent
directly concern Community law. The Court of
Appeal considers some 7,000 cases, of which some 5
per cent concern Community law.

Scotland: no statistics available; volumes vary in the
Scottish courts.
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ANNEX 111

DETAI LS OF REFERENCES FOR PRELI M NARY RULI NGS SUBM TTED*

Total Annua number | Principal types of casein
volume 1995-2001 which areference has been
1995-2001 submitted
Belgium 20 4,3,0,0,1,0,1 | - free movement of persons
(Conseil d'Etat) (6)
- free movement of goods (4)
- free movement of services
3
- environmental protection
@)
- public procurement (2)
- agriculture (1)
- right of establishment (1)
Denmark 16 A total of 6 Gender equality, taxation,
(Supreme Court) (since reclaiming of aid,
(including non- 1973) establishment of corporations
administrative cases) and product liability
Germany about 45 53,2,0,1,4 | Agriculture, migration,
(Bundesverwaltungsg (1995-2000) | judicia procedure
ericht)
Greece 7 2,0,0,1,0,0,2 | Company law, free
(Consell d'Etat) (since movement of goods and

1981) services, customs, treaty of

accession
Spain 6 0,0,0,0,3,0,2 | Discrimination on grounds of
(Tribunal Supremo) (since nationality,

1986) telecommunications, public
transportation services, sugar
market

France 24 0,0,3,1,3,2 3 | -agriculture (9),

(Consell d'Etat)

- taxation (5)

- competition (2)

- free movement of services
)

- environment and consumer
protection (2)

- free movement of persons,
free movement of capital and
social security (1 each)

34The annual reports of the European Court of Justice were al so used as a source.




Republic of Ireland 16 1,0,0,3,1,0,0 | Mostly concerning
(Supreme Court) (since agriculture
1973)
Italy 39 2,2,0,9, 1, 3,4 | Public procurement,
(Consiglio di Stato) European Community
subsidies,
telecommunications, free
movement of services, right
of establishment
Luxembourg™ 1 1in 1998 Recognition of degrees
(Cour administrative)
The Netherlands 38%° [2,4,4,2,3 51 | Mostly environmental
(Raad van State) protection. Also competition,
free movement of persons
and goods, medialaw
Austria 38 0, 2,10, 3, 7,5,12 | Taxation, social security,
(Verwaltungsgerichts (since transportation of livestock,
hof) 1995) telecommunications, free
movement of persons, goods
and services
Portugal 28 6,6,1,5 4,5 1 | Taxation, free movement of
(Supremo Tribunal (since goods, customs, social affairs
Administrativo) 1986)
Finland 7 0,1,1,0,1,2 2 | - Persona transport licence
(Supreme (since (Regulation 1893/91/EEC)
Administrative 1995) - Consumer protection
Court) (Council Directive
90/314/EEC)
- Public procurement
- Indirect taxation
- Definition of waste
(Council Directive
75/442/EEC)
- Parallel import of medicines
Sweden 10 0,0,2 1,3, 2 2 | Company law, agriculture,
(Regeringsrétten) (since taxation, social security,
1995) parallel import of medicines,
free movement of services
England and 50 5,3,3,7,3, 3,10 | Gender equality, migration,
Wales® (since patents and trade marks,
1973) taxation, agriculture and

35The Cour adm nistrative of Luxenbourg began operating in 1997

36The Col | ege van Beroep voor het bedrijfsleven has subnitted a total of 100

references for prelimnary rulings.

37House of Lords and Court of Appeal conbi ned.
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environment
A total of 3
between 1995 | One case concerned the 1968
Scotland and 2000 Brussels Convention and two
(Scottish courtsin others concerned general
general) principles of Community law

The Association would |ike to express its warnest gratitude for
the strong support the Association has received fromthe

Eur opean Union for the practical organization of its
activities.



