QUESTIONNAIRE FOR THE 20 ™ COLLOQUIUM OF THE ACSSAJEU
RESPONSE OF IRELAND

1) Administrative Consent Procedure

Please give a short outline of the administrativeansent procedure applying to
project planning in your national legal order (procedural steps, time-limits,
competent authorities, involvement of lobby groupsnd technical experts).

The Irish planning system was originally introducby the Local Government
(Planning and Development) Act, 1963. Prior to tleigislation there had been no
rules governing development in Ireland. There henka subsequent expansion of the
statutory development control system, which hasbmmsolidated in the Planning
and Development Act, 2080lreland is also in a unique position within Euzopith
regard to our independent third party planning appeystem run by An Bord

Pleanala.

Development Control

All decisions to grant or refuse planning permissioe at first instance a matter for
the relevant planning authoritgand for An Bord Pleanéla on appeal. It is impdrtan
note at the outset all development, unless spatlifiexempted] needs planning
permission. Furthermore in making planning decisidhe relevant authority is
restricted to considering the proper planning asdetbpment of the area in question,
including the preservation and improvement of aties)i the development pfaand

any valid written submissions or observations mae proposed development.

The first step an applicant must take in seekimgpihg permission is to give public
notice by way of a newspaper notice, two weeksrgaanaking an application and a

site notice. Failure to comply with this requirerheenders the application invalid.

! Hereinafter referred to as PDA 2000.

2 There are 88 local planning authorities, 29 cowsiyncils, 5 county borough corporations and 49
town councils in Ireland.

% The principal classes of exempted developmenbeaiound in s.4 of PDA 2000 and under the
Planning and Development Regulations 2001.

*S. 178 PDA 2000.



Contents of Planning Application

Content requirements for planning applications se¢ out in Article 22 of the
Planning and Development Regulations, 2001 (heftemdPDR 2001"). They
include inter alia, the type of permission sought, the applicant'sspeal details,
location of the proposed development, the legarest of the applicant in the land or
structure, and whether an integrated pollution mdniicence or waste licence is
required. Further documents, particulars, planswidrgs and maps may also be
required.

Procedure on receipt of Planning Application

On receipt of a planning application the appropriplanning authority shall stamp
each document with the date of receipt and consitiether the application complies
with the requirements set out above. Failure toplgrwith the above requirements
renders the application invalid. The planning atitilonust then either acknowledge
receipt of the application or inform the applicamtwriting that it has been rejected
due to a failure to comply with the requirementsgéneral, authorities must make a
decision within eight weeks of receiving the apgtion. Where permission is refused,
or granted with conditions, the planning authontyst give reasons for the decision.
Planning permission expires normally after five rggdhowever this period may be

extended in certain cases.

An Bord Pleanala

The appeals system is run by An Bord Pleanéla.afirphg permission applicant and
any other person who made a submission or obsernvat the application is entitled
to appeal a planning decision to An Bord Pleanathimfour weeks of the planning
authorities decision. The person seeking leaveppea must state his/her name and
address and the grounds on which he/she is makingppeal. In the course of an
appeal the original planning application is consdeafresh and the Board considers
all relevant issues independently. Accordingly, Beard is required to consider the
proper planning and development of the planninghauty’'s area and any
submissions or observations received. It acts quasi-judicial role in accordance

with the principles of natural justice.



Any party to an appeal may request an oral heaiihg. person lodging the appeal
must request an oral hearing within four weekshef planning authority’s decision,
however, where a party to an appeal is providet witopy of an appeal, they may
make a request within four weeks of the date thgyawas sent to them. It is also
within the discretion of the Board to hold on onalaring without a request from any
party and will only convene such a hearing for dipalarly complex case or where it

deems issues of national or local importance arewed.

In general the Board will make a decision to eitlggant permission/outline
permission, grant permission/outline permission hwitonditions, or, refuse
permission/outline permission and all parties te #ppeal will be notified. The
decision of the Board is final and its validity maply be challenged by way of

judicial review within eight weeks of its decision.

Involvement of Technical Experts

According to Article 28(1) of the PDR 2001 noticeush be given to the prescribed
bodies. Such bodies are then given 5 weeks from theafateceipt of the application
in which to make submissions or observations imti@h to it. Failure to make
submissions or observations allows the planningaity to proceed with processing
the application without further notice to that body

2) Public Involvement

a) Is there any public involvement and/or hearing bindividually affected parties
during the administrative consent procedure?

b) If yes, at which stage(s) of the procedure and which form?

c) Do affected parties loose their right to challege the planning decision before
the courts if they do not make use of this form opublic involvement?

There is extensive provision for third party invement through submissions and
observations. Further third parties are entitledirtspect and purchase planning
applications. It would appear lobby groups may dieancluded in this category of

public involvement alongside individually affectpdrties.




Article 29 PDR 2001 provides that on payment ofespribed fee any person or body
may make a submission or observation in writingh® planning authority in relation
to a planning application within five weeks of rgteof the application. It is
important to remember that a general preconditioa third party appeal is that the
appellant made submissions or observations in ngritn relation to the planning
application to the planning authority in accordamgéh the Regulations. There is
however an exception to this general rule in theeaaf a person who has an interest
in adjoining land in respect of which planning p&sion is to be granted, in
circumstances where the development will differenatly from the development as
set out in the application for planning permissimpnreason of conditions imposed,
and the imposition of such conditions will matdgiaffect the appellant’s enjoyment
of the land or reduce the value of the land.

Judicial Process

All decisions to grant or to refuse planning pesia are firstly a matter for the
relevant planning authority and for An Bord Pleanid@ an appeal. A decision of An
Bord Pleanala may only be challenged in the cdwytsvay of judicial review in the
High Court. This must be done within eight weeksAof Bord Pleanala’s decision.
However it is within the discretion of the High Gbto extend this period if there is

good and sufficient reason for doing so.

S. 50 of the Planning and Development Act 2000

Section 50 PDA 2000 provides for a special judicealiew procedure for planning
decisions and certain other decisions made by laa#thorities which may have
implications for the environment. However there aneumber of decisions which are

only challengeable by conventional judicial review.

The special judicial review provisions found irb8.PDA 2000 are limited to:
(a) decisions of a planning authority on applicatior permission,
(b) decisions of the Board in relation to localrewrtty development,
(c) decisions of the Board:

0] on any appeal or referral, or



(i) under PDA 2000, s. 175 in relation to the eommental impact
assessment of a local authority development, or

(i)  under PDA 2000, Pt XV in relation to computgacquisition of land.

In fulfilling its judicial review function the HighCourt will not reopen the planning
merits of the case and leave will only be grantedindertake the review process
where the Court is satisfied that there are subatagrounds for claiming that the
Board’s decision is invalid or should be quashed.

The determination of the High Court on an applaatior leave or on an application
for judicial review is final and no appeal liesttte Supreme Court except with the
leave of the High Court which will only be grantediere the High Court takes the
view that the decision involves a point of law ateptional importance and that an
appeal is desirable in the public interest. Howgewbis does not apply to a
determination of the High Court in so far as italwes a question as to the validity of

any law having regard to the provisions of the Gitutson.

Interlocutory Injunction

If an objector decides to bring judicial review peedings prior to the final decision
of An Bord Pleanala, it may be necessary to appiyah interlocutory injunction in
order to restrain any oral hearing before the Bosr@&roadnet Ireland Ltd. v. Office
of the Director of Telecommunications Regulatif300] 3 I.R. 281, the High Court
held the granting of leave to apply for judicialiew could in itself have a chilling
effect on the decision making process, notwithstapthe fact no formal order in the
nature of a stay or interlocutory injunction wasarged. It was confirmed by
O’Sullivan J inMartin v. An Bord Pleanal§2002] 2 I.R. 655 that an application for
an interlocutory injunction in the context of apng appeal is subject to the same
general principles as established in the seminaé CGampus Oil v. Minister for
Industry and Energy{1983] I.R. 82. These tests are namely; whethenalr the
applicant has demonstrated a serious issue tdduk the adequacy of damages as a

remedy and where does the balance of conveniesce li



4) Standing
a) Do all of the above-listed plaintiffs have standg before your national
courts?

b) If not, which are the reasons for their exclusin?

Pursuant to s. 50 (4) of the PDA 2000 in ordergplyfor leave for judicial review
an applicant must have a “substantial interestthie matter. Further, s. 50 (4) (d)
provides that a substantial interest is not limitedan interest in land or other
financial interest. There is no definition of sudgtal interest; however it is possible
to set out a limited list which may be found toidgtthe requirement of substantial
interest;

(a) a person who is personally affected by the gsed development,

(b) a public interest litigant, motivated by bomgefconcerns for the environment
—Lancefort Ltd. v. An Bord PleanaJa999] 2 I.R. 270,

(c) a limited liability company may also be deentechave a substantial interest
in an application in circumstances where the companaffected by the
proposed development, or where the limited liabitbmpany is a public
interest litigant motivated by a genuine concemtli@ environment.

(d) S. 50 (4) (c) requires the applicant to hakemapart in the planning process
prior to the application for leave to seek judiai@liew or in the alternative
has satisfied the High Court that there are goatlsafdficient reasons for not
making objections, submissions or observations. él@wprescribed bodies, a
Member State of the European Union, or a State thaparty to the

Transboundary Convention are exempted from thigireopent.

Standing of Plaintiff's
1. An inhabitant of the residential area who isa@frof the unbearable
traffic noise and air pollution.
- This applicant would have standing if they caecassfully
argue they are personally affected by the proposed
development.



2. One of the municipalities which has divergenbjgect plans for its
territory.

- If the municipality is deemed to be a prescribedy within
the meaning of the relevant legislation then thdy lve able
to establish locus standi.

3. The national environmental agency which is @& tpinion that the
motorway will seriously affect the environment.

- The Environmental Protection Agency is a presatilibody
for the purposes of planning legislation and cathierefore
establish locus standi.

4. A farmer who will lose part of his farmland.

- The farmer would have a substantial interest esh&is an
interest in the land affected and could therefostatdish
locus standi.

5. A national association for the protection of #revironment which is
of the opinion that the motorway constitutes a@exithreat to the
environment in general and to the species listedthey “Habitats
Directive” in particular.

- Itis likely the environmental association wolld deemed to
have locus standi if they can establish they arpublic
interest litigant with a bona fide concern for #res/ironment.

6. An association for the protection of the envimemt of your
neighbouring state which is afraid of transboungerjution.

- S. 174 of PDA 2000 refers to parties to the Thaosdary
Convention. There are currently 49 States whichpanty to
the Convention however there does not appear t@arye
provision whereby an interested association mayornec
party to the Convention.

5) Scope of claims:
Are the above listed plaintiffs only allowed to clan infringements of their
individual rights (e.qg. illegal expropriation of farmland, pollution of their private

property) or may they claim infringements of public interests (e.g. adverse



effects on the environment) or the unlawfulness othe planning decision in
general (e.g. because of procedural deficiencies well?

As was noted in answer 4, in order to establiskidogtandi the applicant must have
substantial grounds and sufficient interest. Howeseeh an interest is not limited to
an interest in land and could be extended to irclurdringements of the public
interest. Moreover, the manner in which a decisi@s made can be reviewed in the

judicial review process.

6) Scope of Judicial Review

Do your courts review the lawfulness of a planninglecision in every procedural
and substantive respect or is the scope of judicialeview restricted (e.g. to
procedural aspects or clear and serious infringemes of national or Community
Law)?

Section 50 of the Planning and Development Act 20@¥ides for a special judicial
review procedure. Where such a procedure is prdyidgerson cannot question the
validity of the relevant order otherwise than byywa an application for judicial
review under Order 84 of the Rules of the SupeZiourts 1986 (S| No. 15/1986).

The following are instances where judicial revietvaoplanning authority’s or An
Bord Pleanala’s decision may be obtained whereseblbdy has acted ultra vires its
jurisdiction in that it:

(a) fails to act in accordance with the statutaywers conferred on it,

(b) fetters its discretion by committing itself tmake a particular

determination,

(c) takes into account irrelevant considerations,

(d) fails to take into account relevant considenrai

(e) acts in breach of natural and constitutionstipe,

() acts mala fides,

(9) acts unreasonably

® Gore-Grimes, Key Issues in Planning and Envirorteddraw, Butterworths, 2002, p. 282.



7) EU Environmental Law:
What decision will your court take, if
(a) the environmental impact assessment prescribdzy Community Law has not

or not duly been carried out in connection with theproject in question?

An Environmental Impact Assessment was introducedadegal requirement for
certain types of development which effect the emvinent to a significant extent by
the EC (EIA) Regulations, 1989 and the Local Gowent (Planning and

Development Regulations), 1990, which was sinceaksa by the Local Government
(Planning and Development) Regulations, 1994. Tlesgulations were intended to
give effect to Directive 88/337/EEC, as amende@byncil Directive 97/11/EC

In Shannon Regional Fisheries Board v. An Bord Pleaff994] 3 I.R. 449 it was
established the requirement of Environmental Impgesgessment is a pre-condition
under the 1989 Regulations and compliance with ithisecessary to the exercise of
the jurisdiction of the relevant planning authoatyd An Bord Pleanéala under s. 26 of
the Local Government (Planning and Development) A863. Part X of PDA 2000

now deals with Environmental Impact Assessment.

Directive 88/337/EEC was found to be capable cdadieffect -Berkeley v Secretary
of State for the Environmef2001] A.C. 603 — and as such if there is any deii®

the implementation of the directive, this will batter which both the Irish courts and
the regulatory bodies, that is An Bord Pleanala txedplanning authority, will have

to take into account.

When the court is considering the failure to prevah EIS under Annex I, it would
seem the better approach would be to view this gqgestion of law, and as such no
deference should be given to the opinion of thenmilay authority or An Bord

Pleandla. This can be contrasted with the disere§eemingly provided for the

planning authority or An Bord Pleanala for Annexylibjects.

With regard to the adequacy of an EIS, it seemaliikhe courts will demonstrate

greater deference to the views of the regulatodidso The decision iKenny v. An



Bord Pleanala (No. 1)2001] 1 I.R. 565 seems to indicate that the cshduld not

concern itself with the qualitative nature of awiesnmental impact statement.

(b) the project adversely affects a natural habitat which is eligible for
designation as a special area of conservation in éhsense of the EU —
“Habitats Directive” but has not yet been transmitted to the Commission?

and

(c) the project adversely affects a natural habitatvhich has been transmitted to

the Commission as being eligible for designation asspecial area of conservation

but which has not yet been placed on a Commissioist?

The Habitats Directive was transposed into Iriskv lsa February, 1997 by means of
the European Communities (Natural Habitats) Regulat 1997 and has been
subsequently amended by the European Communitiestui@® Habitats)
(Amendment) Regulations, 2005. It would appear Remuns 27 — 32 of the EC
(Natural Habitats) Regulations, 1997 require that dite in question be adopted as a
Site of Community Importance (SCI) prior to consradn the use of land being

imposed.

Regulation 30 of the EC (Natural Habitats) Reguoladi 1997 sets out the obligations
of the Minister for the Environment in relation toad development by a road
authority. Thus the position regarding the protactof natural habitats that are
officially on a Commission list is clear — an emnmental impact assessment must be
undertaken and the Minister for the Environment tmhes satisfied there will be no
negative impact on a European site as a resultpsbposed development. However
given the Article 6(4) exemptions in the Habitatselbtive, even if the Minister is
furnished with a negative assessment, the projest still go ahead as a result of
imperative overriding reasons of a social or ecasorature (Regulation 30 (6) (a)).

The position is somewhat less clear where a sigéigible for designation, but has not
yet been transmitted to the Commission or has baasmitted, but has not yet been
placed on a Commission List. However, given theisi@e in Commission v.

Ireland(C — 67/99), where it was held in failing transmit to the Commission, within the

prescribed period, the list of sites mentioned in the first subparagraph of Article 4(1) of the directive, Ireland
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had failed to fulfil its obligations under that directive, the Court may decide to deal with the nature protection
area, as if it were in fact a Special Area of Conservation for the purposes of the planning process. Indeed in
the context of the Wild Birds Directive, the ECJ ruled in the Santona Case (Commission v. Spain [1993] ECR I-
4221) the construction of roads and other infra-structural development would produce “significant
deterioration” and cause “considerable damage” within a specific habitat, which had not been classified

though it ought to have been, was incompatible with Article 4 of the Wild Birds Directive.

(d) the project adversely affects a birds’ sanctuary in the sense of the EU — “Birds Directive”?

The European Communities (Conservation of Wild Birds) Regulations 1985 (S. I. No. 291 of 1985), as
amended, do not set down any statutory procedure for the designation of Special Protection Areas, however
once sites are designated, each planning authority is sent details of SPAs within its functional area in order
that it may take account of the designation when considering development proposals. However, the strict
limitations put on Member State discretion with regard to “the appropriate steps to avoid pollution or
deterioration of habitats or any disturbances affecting birds, in so far as these would be significant” has been
replaced by those obligations contained in Articles 6(2) — (4) of the Habitats Directive which now apply to all
Natura 2000 sites. Accordingly, it is likely the courts will give due deference to the opinion of the planning
authority or An Bord Pleandla when considering any adverse affects on a designated area.

e) the project is likely to exceed the limit values of the EU “"Ambient Air Directive” (esp. those for
PM 10/particulate matter)?

Article 11 of Council Directive 1999/30/EC leaves the determination of penalties for infringement of the
Directive to the discretion of the Member State. However the implementing measure, Statutory Instrument
271 of 2002 on Air Quality does not appear to set out penalties to be imposed in the event of exceeding
prescribed levels of Particulate Matter, thus it is difficult to anticipate the approach of the courts. Regulation
17 (2) of S.I. 271/2002 states:

“The Agency and the local authority, or local authes as
appropriate, shall promote the preservation of bedbient air quality

compatible with sustainable development.”

8) Consequences of procedural and substantive de&acies of the planning
decision:
a) Are there — in your national legal order — any pocedural and/or substantive

deficiencies which regularly render a planning desion completely void?

There does not appear to be any procedural or aubst deficiencies in the lIrish
planning system, resulting in planning decisionsngperendered completely void.
Indeed as was noted Ireland is the only membee stith an independent appeals
system as operated by An Bord Pleanala. Howeveayt be possible for an applicant

to argue that a particular objective of the locave&lopment plan is invalid and as a
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result reliance on that objective vitiated a sulbseq decision to grant planning

permission.

b) For which kinds of rulings does your national legalorder provide in this case
(e.g. cassation of the planning decision or declay ruling establishing its
nullity)?

1. Certiorari and Prohibition
Certiorari is a remedy available to all citizensapplication to the High Court. Such
an application can be made “when any body or t@bybe it a court or otherwise),
having legal authority to affect their rights andvimg a duty to act judicially in
accordance with the law and the Constitution, acexcess of the legal authority or

contrary to its duty”

The purpose of certiorari is to supervise the agerof jurisdiction by statutory
bodies and tribunals in order to ensure they dousatp their power or act in excess
of the jurisdiction granted to them and as such gheose of certiorari is not to
correct errors or review decisions made, nor ifuitetion to render the High Court a
court of appeal with regard to the decision conmadiof. Accordingly the application
of certiorari is discretionary and may not alwagsuseful in the context of planning
decisions.

An order for certiorari quashes the decision ansltihus annulled.

Prohibition is sought to restrain a public bodynfrdoing something which would be
in excess of its jurisdiction. There appears tobeeal difference between certiorari

and prohibition, save that prohibition can be irelat an earlier stage.

1. Mandamus
The purpose of mandamus is to secure the perfornaina public duty. The duty in
guestion may be a statutory one, as is the casmaking a grant of planning

permission. If an order is made, it directs thefgremance of the duty in question,

" Per O’ Higgins CJ in State (Abenglen Propertied) M Dublin Corporation [1984] IR 381, 392
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however it does not direct the manner in whichhibidd be performed, nor does it

compel a body that is charged with deciding a matbedecide it in a particular way.

3. Declaration and Injunction
A declaration answers a question as to the legefity state of affairs or as to the
rights of the parties. Relief in the form of a dealion does not quash a decision
however it may declare a decision void. It doesfadiid or compel any act, nor does
it offer any form of compensation to a successfyli@ant.

An injunction may be granted by the High Court veéntire court is satisfied it is just
or convenient to do so. An injunction is usuallamped in terms which prohibit the
performance of an act, however in an appropriase eamandatory injunction may be

granted that directs the performance of a certetin a

b) For which kind of rulings does your national le@l order provide if the
planning decision has only minor deficiencies/is naompletely void (e.qg.
modification of the planning decision by imposing dditional

requirements such as noise barriers, speed limitg ceforestation)?

Section 50 (4) (g) of the Planning and Developnartt2000 provides;
“Where an application is made for judicial reviemder this section in respect
of part only of a decision referred to snbsection (2)the High Court may, if
it thinks fit, declare to be invalid or quash thertpconcerned or any provision
thereof without declaring to be invalid or quashitige remainder of the
decision or part of a decision, and if the Couresl®o, it may make any
consequential amendments to the remainder of thgside or part of a

decision that it considers appropriate.”

From the foregoing provision it appears minor migdiions to the planning

permission are at the discretion of the High Court.

c) Which rulings are likely to be given in the case of the above listed

plaintiffs?

13



Given the very high standard required to succeetheatleave stage of judicial
review in Ireland and the watering down of the patibn of Natura 2000 sites as
a result of the Article 6(4) exemptions, it is difflt to anticipate if any of the
above named applicants would succeed in overturairdgcision to allow the
building of the motorway. This is particularly siven the deference afforded by

the courts to the planning authorities, as disaibstow.

9) Remedy of deficiencies:
May procedural or substantive deficiencies of the lanning decision be remedied

during the judicial process? If yes, on which condions?

It is important to remember judicial review is liedl to a review of a decision made
by a planning authority on an application for pession or a decision of An Bord

Pleanéla on any appeal or referénce

In the seminal decisionQ’Keeffe v. An Bord Pleanall993] IR 39, Finlay CJ

pointed out that planning authorities and An BoldaRala are expected to have
special skills, competence and experience withrcegaplanning issues. As a result
courts are reluctant to interfere with such deasiand will do so solely in

circumstances where it is manifestly unreasonabté that no reasonable planning
authority could come to the same decision. Thuscthets may quash a decision or
deem it to be invalid, but do not see their funtt@s one of substituting the planning

authorities decision.

8 Gore-Grimes p. 281, para 88.15
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