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1) Administrative consent procedure

It is hard to give a short outline of the admirasitre consent procedure
applying to project planning in the Netherlands;aaese of the fact that these
procedures vary from project to project. The Nd#dretsTrace-Actcontains
a procedure for the planning of motorways, railwagd canals. Different
procedures are applicable on the establishmentpadrés, industrial and
harbour-estates and waterworks others than cdnalse following | shall
concentrate on the procedures of Tnace-Act

Project planning for motorways in Netherlands isdzhon long term
planning relating to traffic and transport. The laggble long term plan is the
National Traffic- and Transportplan 2001-2020. Tiesn deals with the long
term developments of traffic and transport. Biitas also a status in the field
of physical planning. According @rt. 2 of the Act on Physical Plannitige
Netherlands Government draws up plans for sevéraients of the national
physical planning. These plans are called Physitaining Key Decisions.
The National Traffic- and Transportplan 2001-2028uch a Key Decision.
Physical Planning Key Decisions can contain binditegnents for regional
and local physical planning. Tt on Physical Planningrescribes a
procedure for the establishment of Physical Plamiiay Decisions,
resulting in approval by both chambers of Parliaim@ppeal on the
Department of Jurisdiction of the Council of Statepen against the binding
elements of a Physical Planning Key Decision.

TheTrace-Actis applicable on the planning of national motorways
mentioned in the National Traffic- and Transpontpl@he act offers two
procedures, an extended one and a normal one. ifigten of Transport and
Waterworks decides whether the extended procedilirbenfollowed or not.
The extended procedure starts with the drafttoei@e-note.Thetrace-note
will be drafted in relation to thEnvironmental Impact Repofdr the

planned motorway. Part of the drafting proces®issaltation of the local
and regional administrative bodies involved. Titaee-notewill be published
and according to the rules of tBeneral Act on administrative lathiose
who are interested do have the opportunity forreodeof six weeks to react.
Local and regional administrative bodies involvedndive the opportunity
for a period of four months to advise on the note @ declare which of the
alternatives they prefer and against which thegab

On the basis of the note, the reactions and thiseslthe ministers of
Transport and Waterworks together with the ministdPhysical Planning
and Environmental Policy takes a stand about tAerq@d motorway. This
may mean that the idea of the motorway will be eflad, but in general it
means that srace-decisionwill be prepared. In this last case the minister
publishes a dratrace-decisiorat least six months after a positive stand. This
draft decision contains the results of an acous8earch. Those who are
interested may react within a period of six wedkse draft will be send to



the local and regional administrative bodies. Téleguld react within twelve
weeks. Taking into account the reactions of theragted citizens and the
administrative bodies involved the minister takésaae-decision.
Thetrace-decisionwill be published. Appeal against the decisiontfarse
who react in a previous stage is open on the Deyeattof Jurisdiction of the
Council of State.

According to the general Netherlands legal systeéphgsical planning a
motorway should be planned in a local destinatiam pefore the way
actually may be layed out. TA@ace Acthowever regulates thatiace-
decisioncontains an exemption of existing destination glan

From history a couple of interesting examples mNetherlands are known
in which local authorities tried to obstruct thenstruction of national
motorways for environmental reasons. During thaetthey could easily use
their competences in the field of physical plannegpecially the
competence to establish destination plans. The mp&irtant aim of the
Trace Actis on the one hand to give local and regional @itiks ample
opportunities to react on draft plans, but on ttieeohand to guarantee that
decisions on motorways, once token, are being eé&dcu

2) Publicinvolvement

As explained under 1) there is ample opportunityiridividually affected
parties during this process to be heard and td.reac

During the extended procedure, which starts wiéhdfafting of @race note,
there are two opportunities, one in the proceshefiraft note and the other
In that of the draft decision. During the normabggdure there is only one
opportunity.

Reactions may be given in oral and in written folormally a couple of
hearings are organized on which further informatggiven, the interested
people may raise question and bring forward thigjeations. Both for the
written and oral reactions there is a term of seelss after the publication of
the draft.

Normally, the right of appeal against the decissoregulated in a way that
only those who react or raised objections in ahe¥atage are entitled to
appeal. In the case of theace Actthis restriction of the right to appeal has
not been made.

3) Judicial process

As explained under 1) appeal againsiage-decisioris open on the
Department of Jurisdiction of the Council of Statee Department of
Jurisdiction is one of the three administrativehhogurts in the Netherlands.
Normally the Department of Jurisdiction decides@a®urt of appeal on
appeals against decisions of courts in first instain the case of tHgace



Actthe Department of Jurisdiction decides as a aafufitst and one
instance.

The term for appeal is six weeks. Appeal is openifose who are involved
in thetrace-decisionThe ordinary scheme of the General Act on
Administrative law holds that before appeal on mimdstrative court, an
objection procedure should be followed before tthmiaistrative body that
took the decision. In the case of fheace Actobjections could be raised
against the dratrace-decisionln those cases it does not make sense to have
a second objection procedure against the decitselft.i

Appeal can only be raised in written form. Aftee thrritten part of the
process the Department of Jurisdiction holds aihgaiheTrace Act
prescribes that the Department of Jurisdictiontbakecide within twelve
months.

Appeal does not suspend the appealed decisioneBsisip may be asked for
in a separate procedure before the chairman ddépartment of
Jurisdiction. Only those who raised appeal ardledtto ask for suspension.
A decision on suspension is given within twdloee weeks.

4) Standing

The parties mentioned in the questionnaire are:
- an inhabitant of the residential area,
- one of the municipalities,
- the national environmental agency,
- afarmer,
- anational association for the protection oféngironment, and
- an association for the protection of the envirentnin a neighbour state.
Only those who are directly interested in treece-decisiordo have a right
of standing. In the past appeal in environmentdl@mysical planning cases
was open for anyone, according to the idea oftti® popularisBy a
recent amendment of the involved legislation tigétrof standing is
restricted to those who do have a direct interegtieé decision. Standing in
environmental en physical planning cases does rlenger differ from
the general principle of standing according to@®smeral Act on
Administrative Law.

All the parties mentioned do have the right of diag except perhaps the
environmental protection association of the neigintstate. If this
association can argue that interests in the neigh&tate which it tries to
protect, will be really influenced by theacé-decisiorit will have standing
in an appeal before a Netherlands administrativgtco
Both the inhabitant and the farmer will be directifftuenced by the
decision. The fact that the farmer will have prtitetunder the
Expropriation Act against the loss of a part oflaisd does not matter.



Interests entrusted to public bodies are accortirigeGeneral Act on
Administrative Lawconsidered to be their own interest. Accordingublic
legislation important competences in the field mfieonmental protection
and physical planning are entrusted to municipdddgrds and —councils. In
general these boards and councils can argue e thterests will be
harmed by théracé-decisionThis will do to give these boards and councils
a right of standing. The same m.m. for a nationalrenmental agency,
although a national environmental agency as suaghkaown in the
Netherlands What we do know is a national enviramadanspection; this
organisation is not an agency in the sense tisgues bye-laws or takes
administrative decisions, but it has important cetepces for enforcement.
The regulation for associations is comparable. Geraad collective
interests, which they according to their aims drartfactual activities look
after, are considered to be their interests.

5) Scope of claims

In an appeal procedure there is no restrictioranag the scope of claims
concerns. Claims may concern infringement of irdiral rights, general
public interests and both the material and procddawfulness of the
decision.

6) Scope of judicial review

The scope of the review is in the first place dateed by the applicable
legislation. A decision may not be reviewed becafsn infringement of an
interest which is not protected by the applicabtgdlation. But the scope of
this applicable legislation can vary from broach&mrow. TheTrace-Acts a
merely procedural act. It is hard to determine Wwhiterest the act aims to
protect and which not. This means that the applkcé@tace-Actdoes not
restrict the scope of review in appeal.

So the review may concern procedural and matenaiuliness, which
includes both domestic and community law. Matdaaifulness is not
restricted to formal legislation; it may also comtbye-laws, policy rules
and general principles of due administration. Nahase principles are
codified in formal legislation. This means that tegiew is not restricted to
written law but may also concern unwritten law.

Of course the review is restricted to lawfulnessyay not concern policy-
elements. Although in practice it may be hard scdin the borderline. One
of the general accepted principles of due admatisin is that a decision
may not be arbitrary. A decision is supposed tardbérary when no
reasonable administrative body could have takeh awtecision. This test on
arbitraryness offers a certain possibility to rew@olicy elements of a
decision.



7) EU environmental law.

a) The competent court, in this case Department of Jurisdiction of the
Council of Statevill nullify a decision when the EU requirements o
environmental impact assessment are not met. Hovtlessecase will not
happen in daily practice as long as these requinesvae transformed in
domestic legislation. A direct applicable proviswina EU directive may
be invoked in domestic appeal procedures whenghkcable directive is
not timely or completed transformed into natior@all As soon the
directive is completely transformed the court laddal with domestic
legislation. A decision related to an activity fe@hich environmental
Impact assessment is prescribed, while the envieomahimpact
assessment has not been carried out duly, wiluligied.

b) Not until recently art. 6 of thelabitat-directivewas not transformed into
Netherlands law. The Department of Jurisdictiothef Council of State
however explicitly accepted the direct effect df & second section of
the Habitat-directive Perhaps not quite understandable it did not
explicitly for the sections three and four. In c&&27/2National
association for the protection of the Waddensedl&l&nds secretary of
state for Agriculture, Nature-protection andFishéimg European Court
of Justice decided that art. 6, section three iags direct effect.

When the project adversely affects a natural hawitech is eligible for
designation as a special area of conservatioreis¢inse of the Habitat-
directive we have to distinguish betwemmnservation areas/Birds-
directive areasandconservation areas/non Birds-directive areddhe
conservation areas/Birds-directive areaie mentioned in the “Inventory
of Important Bird Areas in the European Communa$1989 (IBA

1989). The 1989 report has been renewed in 1994 {#D4). Final
designation as eonservation area/Birds-directive ardas taken place in
the Netherlands following a national report on “brjant bird areas in the
Netherlands 1993-1997” of 2000. Areas which aretioaad in the IBA-
reports of 1989 and 1994 and not yet have beesrtidied to the
Commission do get the same protection accordirngse law of the
Department of Jurisdiction of the Council of Stasearea which are
transmitted. Although after a designation of aiea&00 we don't have
areas in the Netherlands which are mentioned inBAaeports and not
yet transmitted to the Commission.

Both Birds-directive areasindnon Birds-directive areawhich are
designated as protected nature areas accordintiomalAct on nature
protectionare protected according national law.

Conservation areas/non Birds-directive areas mentioned on three
national lists of 1996, 1998 and 2003. The Commissias accepted
these lists in 2003. Areas that are on the liggelathe same protection as
areas which are transmitted to and accepted bgamenission, but not



C).

d).

have been designated by national authorities. Afteepting the three
lists we expect no momon Birds-directive aream the Netherlands to be
transmitted to the Commission.
According to European Court of Justice Decemte2000 (C-374/98)
projects that effect Birds-directive areawhich is not in time protected
according to national law should meet the strist té article 4 of the
Birds-directive | am not sure whether this Court-verdict is $tyic
followed in my country. As far as | can see incabes these projects meet
the test of article Glabitat-directive
When the project adversely affects a natural hawitech is eligible for
designation but has not been transmitted to therfliesmon and one
plaintiff in appeal would ask for a direct applicet of art. 6, section
three, the competent court will apply the schemarbf6, section three.
This means that the court first inquires whetherghoject in itself or in
combination with other projects can have signifiaamsequences for the
natural habitat. If this is the case the court kbeghether a due
consideration of the consequences for the haksisbleen made taking
into account the maintenance-purposes of the halbit@ project may
only be approved by the competent authorities whassured that the
natural characteristics of the habitat will notafected. In a number of
cases until now a due consideration has not beele noa when it has
been made a no-effect on natural characteristicsioabe assured. Under
such circumstances relevant decisions about thjeqinaill be nullified.
So the mere fact that the habitat has not yet baesmitted to the
Commission is not relevant as long as the habitalifies for transmitting
to and accepting by the Commission.
From the foregoing follows that it makes ndeliénce whether the
project has been transmitted to the Cmsion and placed on the list or
only transmitted. As soon as the areaifiess for protection it gets
protection according to national case la
As | mentioned before a project that aexbirds sanctuary in the sense
of theEU-Birds-directive that is not timely protected according to
national law, should meet the test athr 4 Birds-directive Although
until now no cases are available in \Wwtilds test has been applied.

. The EUAmbient Air Directivé has been transmitted into national law

in the Netherlands in a very strict wapvernmental Decrees of 2001
and 2005 prescribe that by using anyip@ompetence that can affect
air quality, the quality standards cé thirective should have been met.
This applies both to environmental cotapees and physical planning
competences of both the national andl#uentralized governmental
bodies. Until now a number of decisionsprojects that may exceed the
limit values have been nullified. Amotigse are decisions about the
extension of motorways, about destimapitans for housing and offices



8).

a).

9

building, about the enlargement ofiamvay and busstation, but also
about an environmental license for @ede and wooden shoes farm that
attracts a number of visitors. In ht$e cases no investigation at all to
the effects on air quality standardghef projects has been made. That
offered ample reason to nullify the idems because of improper
preparation. In recent cases in whigthanvestigation has been made
and the effects were minimal, decisiaressaccepted by the Department
of Jurisdiction. Especially the startifor the 24 hours equivalent of
PM10 causes a lot of trouble in thehdetands. In the major part of the
country this standard is already exeéedccording to national law this
would imply that no decision on anyjpod whatever could legally been
taken.

Consequences of procedural and substantive deficiencies of the

planning decision:

According to Netherlands law a nullification of apning decision by an
administrative court because of procatar substantive deficiencies
makes this decision completely void. &é@’'t know any distinction
between completely or partially voidofrthe description above follows
that there are a number of substantiyacedural deficiencies that can
make a decision completely void. Thisamsethat the competent
administrative body has to take a newigien, sometimes right from the
beginning, f.i. when there is any defifaty in the environmental impact
assessment report.

TheGeneral Act on Administrative Laiffers only one possibility to
pass small procedural deficiencies. Whaurns out that nobody is
harmed in its interests a court may passall procedural deficiency. In
Netherlands case law one can find retyuégplications of this
possibility.

b). 1 do not understand the meaning of this questi@ssation in

C).

d).

administrative matters is unknown in Metherlands. Nullifying a
decision by an administrative court nsaltee decision void. In most
administrative cases we know appealiminstances, but in an number
of cases in the field of environmentad physical planning law there is
appeal in only one instance, directlyt® Department of Jurisdiction of
the Council of State.

As | mentioned under a) we know in the Netherlaody a possibility to
pass small procedural deficiencies.

Suppose the appeals of the plaintiffssweell founded, the decision
would be nullified and the competent adstrative body had to start
again.

Remedy of deficiencies



Administrative courts do review decisi@xstunc This means that

there are no possibilities to remedy deficies during the judicial process.

In all cases courts are asking the conmpétedy for a reaction on the

grounds of appeal. In these reactiondftter grounds or motives and

additional information for the decisiongisen. Although courts are

reviewingex tuncthis information is taking into consideration et
courts.

But a completely new argumentation or meports to remedy substantial

or procedural deficiencies will not be eggted by Netherlands
administrative courts.



