Association of the Councils of State and Supremmifdstrative Jurisdiction of the European

Union i.n.p.a.

Colloguium 2006 : Case and Questionnaire

Your State is planning a new motorway. The projedtic routing:

runs through the territories of several municipesit

passes by a residential area,

continues across farmland,

runs through a birds sanctuary in the sense ofBtde— “Birds Directive” (Council
Directive 79/409/EEC of 2 April 1979 on the consgion of wild birds — Official
journal L 103, 25/04/1979 P. 0001 - 0018)

and ends in a nature protection area which is honaesignificant number of endangered
(Council Directive 92/43/EEC of 21 May 1992 on ttenservation of natural habitats
and of wild fauna and flora — Official Journal L&®2/07/1992 P. 0007 - 0050)

Moreover, there is an increased risk that the eamssof the projected motorway will
exceeded the limit values of the EU — “Ambient Abirective” (Council Directive
1999/30/EC of 22 April 1999 relating to limit vakiéor sulphur dioxide, nitrogen dioxide
and oxides of nitrogen, particulate matter and leadmbient air— Official Journal L 163,
29/06/1999 P. 0041 - 0060)

When the planning decision is made public the foihg plaintiffs decide to take legal
action:

1.

An inhabitant of the residential area who isaafrof unbearable traffic noise and air
pollution.

One of the municipalities which has divergemjgcts plans for its territory.

The national environment agency, which is of tpnion that the motorway will
seriously affect the environment.

A farmer who will lose parts of his farmland.

A national association for the protection of 8mvironment, which is of the opinion that
the motorway constitutes a serious threat to tiver@mment in general and to the species
listed by the “Habitats Directive” in particular.

An association for the protection of the envimemt of your neighbouring state which is
afraid of transboundary pollution.



Questionnaire :

1) Administrative consent procedure :
Please give a short outline (no specific detaifshe administrative consent procedure
applying to project planning in your national legatler (procedural steps, time limits,
competent authority, involvement of lobby groupd &chnical experts).

Answer. Act No. 127/1994 Coll. — on the environmental anpassessment lays
down public involvement in the approval procedunésarious projects that have on
impact on the environment. Its essential purposedemprehensive impact assessment
of planned buildings on the environment (i.e. iplégs to motorway development) with
the involvement of the relevant technical publid gublic at large.

This law is based on the compliance with the secei®f these steps:

1. The motorway investor shall prepare a draftiprelary environmental study, which
includes the basic characteristics of the prop@snity, information on the current
condition of the environment, data on the anti@daenvironmental impact of the
motorway development and other particulars of thetent. The investor shall prepare
the draft preliminary environmental study at leastwo different variants and, in
addition, the investor must deal with another aliéive that elaborates on the situation
when the proposed activity would not be executed.

1.1 When the plan complies with statutory requiretsghe Slovak Ministry for the
Environment, which is the competent administrativedy, shall send it to
municipalities, on which the planed motorway wolldve an impact, and the
competent state authorities for opinion. Each mpalty concerned shall make
the preliminary environmental study public in a man that is usual in this
municipality (public notice, Internet, local newgeas or TV broadcasting) and on
this basis, the citizens may send the municipdhir observations, alternative
proposals and opinions.

2. In the next step, the Ministry define the assesg scope of draft preliminary
environmental study assessment in the same wayMiihistry shall determine what
problems need to be further elaborated in detdiatwmpacts of the road need to be
paid special attention, what variants of the mo&ywdevelopment preliminary
environmental study need to be elaborated in matildand within what time
framework and it shall specify other requiremeiitsen, the Ministry shall distribute
the elaborated written assessment scope to allaipatities concerned that shall again
make them public in a manner usual in the munitjipal

3. Then, a next step during which the proponenumssthe assessment of the draft
preliminary environmental study by means of theimmmental impact statement,



follows. The purpose of the environmental impaciteshent is to analyse the

anticipated impacts of motorway development onitttBvidual components of the

environment and to propose measures for minimigiege impacts. The annex to the
law includes detailed instructions for the draftio§ the environmental impact
statement.

1.1 After completing the environmental impact sta¢at, the Ministry shall serve it
on authorities and concerned municipalities whike municipality concerned shall
make technical arrangements for a discussion of géheironmental impact
statement during meetings with the citizens. Gitszand municipalities may send
written opinions to the report in advance.

1.1 At the same time, the investor as the propoattite preliminary environmental
study must ensure the drafting of an expert revihat will assess the
completeness and accuracy of the materials drafiefdr, observations presented
by the public and the process as a whole.

4. After drafting the expert review and the disemssof the environmental impact
statement, the Ministry shall draft a final recoithe final record shall include
a recommendation or rejection of the motorway dgwelent, and it shall identify the
most appropriate variant for the development anigrdene the conditions for its
implementation. The final report shall be again enadblic in a manner usual in the
municipality.

5. The final report is a necessary supporting natéar the decision-making in planning
permission procedure concerning the location ofcdomvay. The building authority
permitting the process of development must conditsrfinal report and reflect it in
its decision-making. The refusal or acceptancéneffinal report must be explained in
the reasoning of the project planning decision.

2) Public involvement :

a) Is there any public involvement and/or hearihgndividually affected parties

during the administrative consent procedure?

Answer Yes, public involvement is ensured.

b)

Answer. Public involvement is ensured during all abovaget of the procedure.
Act No. 127/1994 Coll. on environmental impact asseent constantly emphasises the
involvement of public at large and expert publidhie assessment process by effective
informing at every stage of the process. Afteriahituncertainty concerning the
interpretation of the concept of “informing in a mmer usual in the municipality” the
Supreme Court of the Slovak Republic, considerihg televant provisions of
community law, ruled that all means the municigabbmmonly uses to inform the



public in other cases shall be used in informirgghbblic and shall include mainly local
radio, local newspapers or local cable TV, the wels the municipality together with
organising thematic and sufficiently open exhimsoof plans and models of the
proposed structure.

c) Do affected parties loose their rights to chragke the planning decision before

the courts if they do not make use of this fornpalblic involvement?

Answer In Slovakia it is not required that in its actiagainst a decision taken by
an administrative body a party has to prove udiegsame challenges in administrative
proceedings.

3. Judicial process:

Answer: As the case study focused exclusively @en“giioject planning decision”
type, all following answers will only concern judit review of project planning
decisions.

Pre-trial proceedings'he Civil Procedure Code does not allow the cotivat carry
out judicial review of decisions by administrati@edies, which also include the above
project planning decisions, to perform any act&atprior to opening court proceedings
(Section 246¢ CPC together with Article 2 paragrapsf the Constitution of the Slovak
Republic). In this case, court proceedings commemite filing the action. This means
that the parties may not request trial court tofgser any conciliation, to order
interlocutory injunctions or to secure evidenceerBfore, the competent court must
rejects all motions concerning the performancenyf are-trial activities and it may only
give a positive response to an action from all orgtiwhen all particulars (time limits,
exhausted remedies etc.) required for its filing @mplied with.

Time-limits: One of the requirements for filing an action agaia decision made
by an administrative body is its early service.thins case, the Civil Procedure Code
requires that the plaintiff files the action natelathan two months from the service of the
decision made by the appeal administrative body décision becomes final upon its
service. Though in some cases the Civil ProcedwdeGllows waiving default of time
limit, in this particular case such waiver is exgftly excluded.

On the other hand, the Civil Procedure Code alsasages the occurrence of a
procedural situation where the administrative bodyld have failed to duly identify the
group of parties to administrative proceedingswinich case the one claiming to be
treated as a party to the proceedings should Heveight to file a motion for project
planning decision review. Firstly, the court shadlify the correctness of this statement.
When this assertion is legitimate and the ternhodd years has not lapsed since the issue




of the challenged project planning decision thas wat served on the plaintiff the court
shall order the administrative body to serve theniatstrative decision on this party
under the threat of imposing a pecuniary sanctimhiashall postpone its enforceability
as the circumstances may be. The administrativey lsba@ll be bound by this court
opinion.

After this service, the above mentioned 2 monting tiimit starts to lapse.

Competent courtsin the Slovak Republic, administrative justiceadministered
by specialised judges who act as single judgeswelp at regional courts or panels at the
Supreme Court of the Slovak Republic. In case thtyps dissatisfied with the final
decision issued after all remedies have been eld¢thasd at the same time he/she has
the feeling that this decision failed to remove th&rvention in his/her fundamental
rights and freedoms guaranteed by the Constitutibthe Slovak Republic, then this
party may file a complaint with the Constitutior@burt that also becomes a competent
court in the proceedings concerning the projechiglay decision on the basis of this
complaint.

Appeal An appeal against trial court decision in theecas project planning
decisions is always admissible when the trial coepected the action. If the regional
court cancelled the challenged project planningsiet and returned the case for further
proceedings to the administrative body then an @gpedmissible only when the project
planning decision was cancelled on grounds of

- awrong decision of the administrative body athlaw,

- established facts of the case contradicting tmtent of the file.

The appeal is subject to a court fee and it musayd include grounds of appeal
presenting party’s view explaining where he/shesasrs the court decision or the
previous court procedure to be wrong. In the caggaject planning decision, the Slovak
law limits grounds for appeal only to lodging thgextion that a party to the proceedings
should not have been a party at all, that a paaty o procedural capacity and was not
duly represented, obstruction tes iudicatae or that proceedings have already been
opened in the same matter, to an unfair court, @alobjection to decision-making by an
excluded judge or single judge, objection to wrdegal assessment of the matter or
incorrect establishing of the facts of the casee &ppeal must be filed not later than 15
days from the date of serving the trial court deci®n.

No other remedy is admissible against the decisiothe Supreme Court of the
Slovak Republic concerning the appeal issued inctee of project planning decisions
where the Court acted as an appeal court as thisiole is a final decision.

This is the above described situation when remegliesexhausted and when it is
possible to file a complaint with the Constitutib@aurt reasoning that e.g. party’s right
to a fair court trial was harmed by the proceduradministrative bodies or courts (for




instance these complaints often give as reasohm@utguments that the party or his/her
legal representative were not summoned to thedtiBl and in time, could not study the
position of the counter-party thoroughly, was ne¢rapted from court fees or was not
given a legal representative free of charge).

Interlocutory injunctionsIn administrative justice the only possibilityisting is
postponing the enforcement of the project plannoegisions because the court
proceedings opened on the basis of the actionwsvimal decision and opening of the
court review of the final project planning decissamoes not effect the non-enforceability
of the decision (in our case the commencement tehded development work). Other
interlocutory injunctions are inadmissible in adisirative justice. Upon party’s
request, the presiding judge may rule postponenwénproject planning decisions
enforcement if the immediate enforcement of thdlehged decision could cause serious
detriment. The party must always prove his/heestant that there is a threat of a serious
detriment, or that this detriment has already aezlrand continues. If the presiding
judge does not satisfy the request, he/she shathmthe party concerned.

4. Standing :

4.1. Do all of the above —listed plaintiffs havarsting before your national courts?
Answer: Presence before court is regulated in the Sloval €rocedure Code in
favour of those individuals who have reasons tinctlat as proper or omitted parties to
the administrative procedure they would be harmedhb project planning decision and
the procedure by the administrative bodies in thghts. The substance of reviewing the
eligibility of a party to the proceedings is thast@&nce of a concrete right, its harm caused
by issuing the project planning decision and aléatwight is in favour of the plaintiff. In
case of failure to prove these three basic facts,a situation when the action was filed by
an unauthorised person and the trial court musbdishue court proceedings. Therefore, it
is always necessary to identify whether the releyemson could suffer harm to his/her
rights caused by the concerned decision withimtieaning of Section 250 paragraph 2 of
the CPC.
An inhabitant of the residential area — in thase the inhabitant of a residential area is a
natural person - shows his/her concern of noiseergéed by road traffic and further
unacceptable air pollution linked with this trangpo
1. In the meaning of Section 34 paragraph 2 of Mat 50/1976 Coll. on territorial
planning and building order, parties to the plagnipermission procedure
concerning the permission for motorway developnsdal also include persons
whose ownership or other rights to the plots arcttires as well as neighbouring
plots and structures, including flats, can be diyeaffected by the project
planning decision. In this case it is the assunmptid excessive noise and air



pollution (so-called “undesired emissions”) “nuisah of these people both of
which are prohibited in Section 127 paragraph thef Civil Code, and, at the
same time, Section 13n of Act No. 272/1994 Coll.tlea protection of people’s
health stipulates that when designing structuresritk of noise and vibration
exposure of people living in residential zones mistreduced to the lowest
achievable level taking into account technical pesg and availability of
measures for reducing noise and vibrations.

.Equally, Act No. 478/2002 Coll. on air protectitogether with the implementing
Regulation No. 705/2002 Coll. include motorways ametationary sources of air
pollution and therefore in their design considemratmust be given (Section 8
paragraph 1 subparagraph a/ point 1 of Act No.ZB3E Coll. on integrated air
pollution prevention and control) to ensuring tttair operation will not exceed
the defined emission quotas (Section 4 paragragttt6No. 478/2002 Coll.),
because the case study clearly shows that thema svident risk of exceeding
limit values. This means that there is sufficieegon to conclude that an
inhabitant of the residential zone could be affeédig the issuance of the project
planning decision in his/her concrete rights gutath by a separate legal
provision and thus, he/she shall be a party tgptheeedings.

One of the municipalities — in this case it iseoof the municipalities affected by the
construction of the motorway that has a differantll use plan elaborated for its locality.

1.

In the meaning of Section 34 paragraph 1 of Mat 50/1976 Coll. on territorial

planning and building order, a municipality, proset it is not the building

authority competent for planning permission procedis a party to the planning
permission procedure concerning the permissiomfatiorway development.

This also means that there is sufficient reasogonclude that a municipality
could be affected by the issuance of the projemhmuhg decision in its concrete
rights guaranteed by a separate legal provisiontlamsl it shall be a party to the
proceedings.

The national environment agency — in this case shate authority for nature and
landscape protection (Section 64 of Act No. 5432@bll. on nature and landscape
protection) - objects that the project planningisieas interferes with the environment in
a serious manner.

1.

In the meaning of Section 9 paragraph 1 subpapagb) of Act No. 543/2002

Coll. on nature and landscape protection, the eatustection authority is always
a concerned body in the planning permission pragedancerning the issuance
of a project planning decision. The nature protectiody exercises its authority
by means of issuing a position to the activity t®ec9 paragraph 2 of the quoted



act), and therefore it becomes an involved partth welevant rights in the
planning permission procedure.

2. Based on the above facts it is also reasonaltericlude that by not considering
the position of the nature protection body the grbjplanning decision could
suffer a serious procedural defect, and the coumstntonsider the nature
protection body a party.

- Afarmer — in this case it is a natural persorowteing directly affected by the motorway
development, does not agree with the loss of higlue.

1. Again, in the meaning of Section 34 paragrapdf 2ct No. 50/1976 Coll. on
territorial planning and building order, parties tbe planning permission
procedure concerning the permission for motorwayeligment shall also
include persons whose ownership or other righthéoplots or structures as well
as neighbouring plots and structures, includingsflaan be directly affected by
the project planning decision.

2. In this case, it is a clear interference with dwnership of a natural person who
does not agree with such intervention taking thecoete form of expropriation
proceedings.

3. The above means that the farmer, being a pefecated by the issuance of the
project planning decision in his/her concrete righiranteed by the Constitution
of the Slovak Republic, shall be a party to thecpealings.

- A national association for the protection of #evironment — in this case a national
environmental civic association makes a generaleatipgn that the motorway
development is a threat to the environment and makeoncrete reference to protected
species listed in the Habitats Directive.

1. In the meaning of Section 34 paragraph 1 of Mat 50/1976 Coll. on territorial
planning and building order, a party to the plagnipermission procedure
concerning the permission for motorway developnsdll also mean persons
enjoying this position e.g. on the basis of Sec&dnparagraph 18 of Act No.
543/2002 Coll. on nature and landscape protectimtion Section 9 paragraph 4
of Act No. 127/1994 Coll. on environmental impass@ssment. In both cases, it
IS a civic association established under Act Nd1830 Coll. on association of
citizens, who made their objective the protectibthe environment or one of its
components under their charter. In some legal prons the requirement for a
larger membership (for instance more than 150 meshk® a time aspect (the
charter or their amendments are valid at leastg) y& added.

2. This allows concluding that a national assosratfor the protection of the
environment shall be a party by law.

4.2. If not, which are the reasons for their exicin3



- A foreign association for the protection of thevieonment — in this case a foreign
association for the protection of the environmemtconcerned of cross-border air
pollution because of the existence of a motorway.

1. Such a foreign association for the protectiorthe&f environment shall have no
right to become a party to the administrative pdoce or court proceedings. As
already stated the Slovak legal order emphasises“$fovak origin” of the
association for the protection of the environmeiredly or indirectly, in
particular, by referring to Slovak Act No. 83/1980Il. on association of citizens.

2. In the meaning of Section 11 paragraph 1 sulgpa@pa n) of Act No. 245/2003
Coll. on integrated prevention and control of podo of the environment, a
person operating or planning to operate a structuréacility with a negative
impact on the environment must file an applicatiorwhich he/she must mark
inter alia the body of a foreign state provided the new dp@reor a significant
change in the activity of the existing operatiors ltat can have a significantly
negative cross-border impact on the environmenhigf other state. This means
that this cross-border foreign body representsitterests of a foreign country
including the individual interests of its citizeasd civic associations.

3. Therefore, there is no reason that a foreigoaason for the protection of the
environment becomes a party to the proceedings.

4. Here, it is necessary to emphasise the factah#ihe time when materials for
answering the questions of the questionnaire welleated the authors had no
information as to the accession of the Slovak Repub the Aarhus Convention
(Convention on access to information, public pg&ton in decision-making and
access to justice in environmental matters).

5. In case this foreign association for the prabecof the environment would insist
on participating in the court proceedings and liggienents would mainly be based
on relevant legal acts of the European Union, thatowould subsequently have
to deal with all aspects resulting from it incluglinhe consideration of the
possibility to refer to the European Court of Juesfior preliminary ruling.

5. Scope of claims:
Are the above-listed plaintiffs only allowed to ichainfringements of their individual
rights (e.g. illegal expropriation of farmland, luion of their private property) or may
they claim infringements of public interests (eagverse effects on the environment) or
the unlawfulness of the planning decision in geindeag. because of procedural
deficiencies) as well?



Answer :The Civil Procedure Code does not allow almostiadwidual to file an
action in public interest (actio popularis) andstpower is vested in the Prosecution of
the Slovak Republic through Section 250 paragraph 6

The status of civic associations having the maoh'@nonly mission the protection
of nature and landscape for a period of at least ywar according to their charter
(Section 54 paragraph 18 of Act No. 543/2002 Gwuilnature and landscape protection,
and/or Section 10 paragraph 3 subparagraph a/ oiN8c245/2003 Coll. on integrated
environmental pollution prevention and controlgigertain exception to this rule. Act
No. 245/2003 Coll. also grants a special statusitierest associations of legal entities
that associate entrepreneurs of an industrial sect@ kind of operations existing at
least one year in Section 10 paragraph 3 subpafadra because these associations
have also a right to participate in planning pesmis procedure concerning permission
for motorway location. Such legal situation shiftee procedural status of given
associations from the position of the protectionh&fir subjective rights to the position
of the protector of the rights of the pubdia generis, i.e. they support public interest.

Another exception results from the special stafuhe Prosecution of the Slovak
Republic and of the Public Defender of Rigitke Ombudsman).

The Prosecution of the Slovak Republic has theaustaf a public administration
body, and under Section 3 paragraph 2 of Act N&/2@1 Coll. on the prosecution
office it has the duty to act in public interestpi@vent, identify and remove any breach
of law, to restore infringed rights and to conclugsponsibility for their violation.
Under Section 35 paragraph 1 subparagraph b) ofGR€ and in cases when
prosecutor’s protest was not satisfied, the Praggctwf the Slovak Republic may file
an action requesting the review of the lawfulnelsdaxisions made by administrative
bodies within this generally defined power. In dpiso, it considers the proposals or
initiatives by individuals. This means that it mago step in administrative as well as
court proceedings in case of project planning dass

In the meaning of Section 19 of Act No. 564/20011.Gm the public defender of
rights, he/she (the ombudsman) has the right totoromdministrative proceedings (i.e.
he/she may look in the files, ask civil servantsl or written questions or directly notify
the concerned or superior administrative body ehidied defects in the proceedings).
When the administrative body refuses to respondmbudsman’s initiatives then the
ombudsman may address the Government of the SRepkblic directly with a request
for remedy. However, he/she is not a party to tieegedings.

The consequence for the Slovak law is that thegodyplaintiffs 1 to 6 proposed in
the case study is internally broken down into:

participants 1 to 4, who must claim the protectadrtheir individual rights in the
action,



* then there is a plaintiff given under No. 5, whareaction in public interest is also
admissible, and

» finally, it is also necessary to mention the pld#ininder No. 6, whose status of a
party to the court proceedings is, to say the |emsibtful.

6. Scope of judicial review :

Do your courts review the lawfulness of a planndegision in every procedural and

substantive respect or is the scope of judicialerevestricted (e.g. to procedural aspects

or clear and serious infringements of national om@unity law)?

Answer : Causes of action (i.e. causes given byptamtiff in his/her action on
grounds of which he/she says why in his/her vieg gihoject planning decision or the
adoption process is unlawful) define the limitsjudicial review in an unchangeable
manner. In other words, the plaintiff cannot chatigese causes for action or adjust
them after the lapse of the time limit, and, on ttker hand, the court must not
.investigate* other causes for action even wheclatrly perceives their absence. This
means that a Slovak court only carries out a revidwevery group of defects or
deviations identified by the plaintiff and nevevieavs all of them.

The description and selection of causes for actiortases of challenging a
planning decision and in other cases of actionsgettons refer mainly to social, health
care, asylum and unemployment matters) is mandataryied out by the legal
representative of the plaintiff or his/her staff miger with a university level legal
education. The description of the cause for aatmmsists in stating the facts indicating
incorrect, incomplete or otherwise wrongly estdidis facts of the case by the
administrative body and subsequent/or wrong legs¢ssment of the case in question.

Further, the plaintiff must not limit himself/hels® the listing of defects linked
with establishing the facts of the case but heishequired to give a brief and clear
legal identification (sometimes an indication isoegh) as to which provision of
a procedural piece of legislation was allegedlylated by the procedure of the
administrative body and/or which substantive righthe party was infringed. A mere
statement of the plaintiff that the issuance of plenning decision violated a concrete
provision of a piece of legislation identified blyet plaintiff without a description of
resulting detrimental consequences for the pldicginnot be considered a cause for
action.

On the other hand, the Slovak court must alwaysméxa all aspects of
administrative procedure “ex officio” to determiwiether

- during these proceedings no constitutional rigimnd freedoms of a party to the
administrative proceedings were not violated (athéoscope of protected rights
except certain exemptions, mainly linguistic diffieces or exceptions linked



with the service of court documents, while it isngetely irrelevant whether it
is a domestic or foreign party), and

- in case of Euro-citizens or the rights resultirgn theacquis communautaire
conditions for referring a preliminary ruling regiido the European Court of
Justice are met.

7. EU environmental law — Which decision will your cout take, if:
7.1. the environmental impact assessment preschigedommunity law has not or not
duly been carried out in connection with the prbjequestion?

Answer: After establishing, that the administrative bodyefd to comply with the
procedures of environmental impact assessmentradiceprojects laid down in Act
No. 127/1994 Coll. — the Environmental Impact Assesnt Act partially or fully the
court must cancel the project planning decision aatlrn the case for new
proceedings to the administrative body. The Supr@uert of the Slovak Republic
has already ruled in this manner when reviewing exision concerning the
development of one section of a Slovak motorway.

However, in case a party would indicate a wronggpasition of the text of the
relevant Directive into the Slovak legal order ioradible manner and, on this basis,
he/she would directly refer to the more favourdbggslation of the Directive then the
Slovak court would either have to apply this Comitytkegislation directly in the
court proceedings ( the case of aclear and dapplication of an EU Directive
provision) or to interrupt the proceedings on gusiof this situation (the case of
avague provision of an EU Directive in relation its direct applicability or
interpretation of a disputable content) and torrafpreliminary ruling to the European
Court of Justice.

7.2.

Answer: The Slovak legal order, namely Section 33 Act B0/1976 Coll. on
territorial planning and building ordeaythorises the nature protection body to issue a
decision on the special area of conservation uSdetion 27 paragraph 10 of Act No.
543/2002 Coll. on nature and landscape protecAonmportant legal issue is already
tackled at the stage of compiling the “NationaltLisnder Section 27 paragraph 5 of
Act No. 543/2002 Coll. and therefore the buildingherity must not continue in the
proceedings concerning motorway location and muspend the building permit
procedure according to Section 29 paragraph 1 of Me. 71/1967 Coll. on
administrative proceedings until the decision oa fipecial area of conservation is
issued.

7.3. the project adversely affects a natural habithich has been transmitted to the
Commission as being eligible as a special areaw$arvation but which has not yet



been placed on a Commission list ? (Council Divec8i2/43/EEC of 21 May 1992 on
the conservation of natural habitats and of wildn&a and flora — Official Journal L
206, 22/07/1992 P. 0007 - 0050)

Answer :The answer is similar to the one in case givereustibparagraph b),
however, with the difference that already at tlagestof approving the “National List”
at the European Commission according to the praeedginder Section 27 paragraph 4
of Act No. 543/2002 Coll. an important legal issisetackled and therefore the
building authority must not continue in the prodegd concerning motorway location
and must suspend the building permit procedurerdotpto Section 29 paragraph 1
of Act No. 71/1967 Coll. on administrative proceegi until the decision on the
special area of conservation is issued.

7.4. the project adversely affects a birds sangtuarthe sense of the EU — “Birds
Directive” ? (Council Directive 79/409/EEC of 2 Apt979 on the conservation of
wild birds — Official journal L 103, 25/04/1979 6001 - 0018)

Answer :The Slovak legal order, namely Section 3 paragraplct No. 71/1967
Coll. on administrative proceedings obliges thelding authority to base its project
planning decision on facts established in a retiabhnner. In its decision-making, it
must also consider decisions by other state aui®it is bound with under Section
40 paragraph 1 of Act No. 71/1967 Coll. If it oradtfor any reason to consider the
decision on establishing a birds sanctuary undeti®@e26 of Act No. 543/2002 Coll.
on nature and landscape protection then it is higinbbable that the court would
cancel its project planning decision on groundsesious procedural defects.

7.5. (Council Directive 1999/30/EC of 22 April 1998lating to limit values for sulphur
dioxide, nitrogen dioxide and oxides of nitrogerartigulate matter and lead in
ambient air— Official Journal L 163, 29/06/19990B41 - 0060)

Answer: The Slovak legal order, namely Section 3 paragragitt No. 71/1967
Coll. on administrative proceedings obliges thelding authority to base its project
planning decision on facts established in a rediabhnner. In its decision-making, it
must also consider decisions by other state aui®it is bound with under Section
40 paragraph 1 of Act No. 71/1967 Coll. If the Hing authority knows that the
project fails to meet the limits defined for airopection (these limits are strictly
derived from the Ambient Air Directive), and desgpihis knowledge it would omit for
any reason to consider this fact then it is highigbable that a Slovak court would
cancel its project planning decision on groundsesious procedural defects.

8. Consequences of procedural and substantive deficieies of the planning decision:



8.1. Are there — in your national legal order — gmpcedural and/or substantive
deficiencies, which regularly render a planningisiea completely void?

Answer: It cannot be said that planning decisions areleglyurendered void in
Slovakia. Today, they are still rare court decisi@iso due the fact that Slovakia is
anew EU Member State. Therefore, it is not posstbl answer this question. As
already mentioned above, the Supreme Court of linalks Republic has so far issued
a ruling that should give an exhaustive answerht® iumber of variants and their
modifications in the process of environmental infpggsessment, to the definition of
the group of parties, public involvement and thexne in which to inform the public.

8.2. For which kinds of rulings does your natiolegal order provide in this case (e.qg.
cassation of the planning decision or declaratoling establishing its nullity)?

Answer:In principle, a Slovak court can issue three typiegerdicts in this case
study. More details are given in Part 3 Judicialcess.

8.2.1. In the first possible verdict, the Slovakutoshall confirm the challenged
decision of the administrative body with a judgeimand reject the action as
unfounded.

8.2.2. In the second possible verdict, the Slovaltricshall cancel the challenged
decision of the administrative body with a judgetemd return the case to it for
further proceedings.

8.2.3. In the last possible verdict, the Slovakrtehall discontinue the proceedings
on grounds of established procedural defects (thpsee limit for filing an
action, action filed by an unauthorised person,assility of judicial review,
filing of action by a person who is not legally repented by a lawyer, the
plaintiff failed to remedy defects of the actiondered by the court in time,
failure to pay the court fee of SKK 3,000I-- /appi®URO 80/ and/or the action
was filed with an incompetent court) with a resmnt

8.3. For which kinds of rulings does your natiotedal order provide if the planning
decision has only minor deficiencies / is not costgly void (e.g. modification of the
planning decision by imposing additional requiretsesuch as noise barriers, speed
limits or reforestation)?

Answer The Slovak court has no possibility to issue adwe of partial
cancellation of the planning decision and/or to asg additional requirements to the
verdict concerning the permission of motorway cargdion as indicated above. The
cassation principle applied in the Slovak admiaiste justice prevents the application
of this procedure. More details see in answer uBder

8.4. Which rulings are likely to be given in thesea of the above — listed plaintiffs?

Answer Each judge used to receive a complete actiordeece and to hear

statements by parties personally present would diffeculties to answer this



guestion without sufficient assessment of the fattthe case. Nevertheless, we will
try to present an assumption of the Slovak judges.

1. Provided the inhabitant proves his/her clairhg/she will be successful in
proceedings before the Slovak court, the planniegjsiobn will be cancelled and the
case will be returned for repeated proceedingfeadbuilding authority together with
an attached legal opinion that the building autigamust handle the threat of noise
and air pollution exceeding the limit values.

2. . As seen from the enclosed figure a differend aalid territorial plan of the
municipality really exists and so the municipaliyl be successful in the proceedings
before the Slovak court, the planning decision tdlcancelled and the case returned
to the building authority for repeated proceeditggether with an attached legal
opinion that it is necessary to address the exstialid territorial plan of the
municipality which is a binding tool of the ternital planning documentation under
Section 13 of act No. 50/1976 Coll.

3. Such dispute could hardly happen in the Slo®Rdpublic because the nature
protection body and the building authority permitimotorway development are one
and the same institution.

4. The farmer would have to prove that there ispmblic interest in the motorway
development crossing his/her plots, which seemsptetely unrealistic considering
the described circumstances, and therefore we sugEoview that the Slovak court
would reject his/her action.

5. Provided the civic association proves theimata it will be successful in proceedings
before the Slovak court, the planning decision Wwél cancelled and the case will be
returned for repeated proceedings to the builduttaity together with an attached
legal opinion that the building authority must hinthe threat to species protected
under the Slovak legal order.

6. As already indicated the court proceedings|dbaldiscontinued and it is highly
probable that the action will be rejected.

9. Remedy of deficiencies:
May procedural or substantive deficiencies of th@nping decision be remedied
during the judicial process? If yes, on which ctindis?

Answer When reviewing decisions made by administrativelies, i.e. also
project planning decisions, the Slovak courts naygily the procedural principle of
cassation, i.e. they may only confirm the decisiohn the administrative body
challenged with the action or cancel it and retilma case to the administrative body
for further proceedings. The third possibility, whiwould already characterise an



appellate court system, i.e. the possibility tocedrithe decision and to have a court
taking a decision instead of the administrative ypad inadmissible in the Slovak
administrative justice system except decisions iofl ¢aw nature (in particular,
imposing the obligation of paying). The reasontfas situation is the division of the
power in the state among the legislative, execwne judicial branches.

at Bratislava on 02 February 2006



