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From the Secretary-General’'s desk

The seminar held on 28 January 2008 under the @sspif the Association of Councils of State and
Supreme Administrative Jurisdictions of the Eurapémion and with scientific support from the
Council of State of France focussed on nationaliaidtnative courts and Community environmental

law®.

Its purpose was twofold:

> to compare the experiences of the Association'supfeme administrative jurisdictions in
applying Community environmental law alongside Camity legislators (primarily the
European Commission, the Council and the Europeaimfent);

> to highlight the role of national administrative ucts in applying Community
environmental law.

Some 100 participants attended this working semiredd in the Robert Schuman Room of the
Berlaymont building, a fitting venue for such a itireg given that the latter is also home to the masi
Commissioners and their staff.

All the Association’s member Councils of State augpreme administrative jurisdictions sent one
judge to represent them (in most cases the samgejweho had previously completed the
guestionnaire on the two topics selected for disiomsat the seminar).

This seminar was the first in which stakeholdertsioie of the Association were invited to become
involved in the latter’'s work. The following wenevited to attend:

- European institutions (in particular the Europe@ommission’s Legal Service), the
Environment DG, the Council and the European Padia — all made valuable contributions
on the various panels;

- stakeholders from the worlds of academia andnagsi and, specifically, lawyers specialising
in environmental law.

| was honoured to be able to open the seminar.efoiowed two introductory presentations
by Ms.Eva Kruzikova, Director and Principal Legal Advisor to the MIMEeam (Internal Market
for Goods, Energy (including Euratom), Enterpri8astoms Union and Environmengad MrDavid
Grant Lawrence, Director ofDirectorate D: Water Chemicals and Cohesion, batimfthe European
Commission.

The seminar then addressed the two main topicts@ygéenda:
> Topic One: Public information on and participatiarenvironmental issues
Community law makes provision for public accessnformation on environmental issues and for

giving citizens the opportunity to be involved iradiing up projects likely to have an effect on the
environment. The seminar therefore focussed os¢hpe of Community directives on environmental

L All presentations and documentation cited in hisoduction along with a list of participants igaélable on
the Association’s websit@ww.juradmin.eu



issues and the powers of the national adminisgatiwurts in monitoring Community legislation in
force.

> Topic Two: Regulations governing waste and pollyfiacilities

Community legislation on waste and polluting fa@@k is designed to reconcile the dual requirements
for both economic growth and protection of the emwment. In comparing the situations in the

various Member States, the seminar sought to gaiovarview of case law concerning restoration of
damage caused by registered centres and the natemgs’ definition of “hazardous waste”.

General reports were compiled respectively by Me¥sann Aguila, Member of the Council of State
of France andMattias Guyomar, Maitre des requéte@Counsel) of the Council of State of France,
based on the answers submitted by the Associatioeimbers to the questionnaire sent out to them.
These reports are reproduced in parts one and tiathis newsletter

The reports were presented by their respectiveoasittind members of each of the two panels were
then given a chance to discuss the issues raised.

Topic One panel:

Jean-Paul JACQUE Director, Legal Service of the Council of the &oean Union
Benoit JADOT, First Auditor, Head of Division, Council of Staté Belgium
Michel PAQUES, Lecturer at the University of Liege

Charles PIROTTE, Administrator — Communication and Governance Whithe Environment DG
(European Commission).

Topic Two panel:

Johannes BLOKLAND, Vice-Chairman of the European Parliament’s Conmait on the
Environment, Public Health and Food Safety

Marc CLEMENT , Administrator — Infringements Unit of the Envimment DG (European
Commission)

Isabelle LARMUSEAU, Lawyer and member of the team at the UniversityGbent's Centre for
Environmental Law

H.G. SEVENSTER, Member of the Council of State of the Netherlands

The feedback sessions following the two panels gdivearticipants the opportunity to express their
opinions and suggestions and ask any questionsedtopics discussed.

The seminar concluded with a presentation byd¥an-Marc SAUVE, Vice-President of the Council
of State of Franceél'he full text of his conclusions is reproducedant phree of this newsletter

This extremely successful seminar marked the @ifsthat both the MiSauvéand the Association
hoped would be the first of many. The process cé&flé¢he Association’s desire to initiate dialogue
between its member jurisdictions and their respegtidges and Community legislators. It is hoped
that the exercise will be repeated later this yace the Association has been asked to takerpart i
cooperation programme to be launched by the Euroeenmission under the French Presidency of
the European Union at a colloquium to be held d® ©ctober 2008 in Paris.

Yves Kreins
Secretary-General



1. Public access to information on and participatio nin
environmental issues

By Mr Y. AGUILA, Member of the Council of Staté&x#nce.

I would like to begin by expressing my sincere #wto the seminar’s organisers and, in partictiar,
Yves Kreins and Martine Baguet of the Council ait&tof Belgium and to the European Commission
for allowing us to stage the event here in the 8griont Building.

I would also like to thank all the judges for thefforts in preparing some very comprehensive and,
many cases, extremely extensive national reporesréeived 20 reports from the 27 Member States,
which is an excellent resporisé certainly appreciate how difficult it is to fih such extra tasks
alongside professional duties — | encountered aingesdifficulty in preparing my own presentation! |
should also like to take this opportunity to issueote of caution, though, and reiterate that sirzce

a practising member of the Council of State of Eearmy general report does not purport to be an
academic or doctrinal work.

The role of general rapporteur can be somewhat bflancing act: producing a thorough and
comprehensive summary report based on individuabmal reports received but ensuring that the end
result remains pertinent and succinct. My repogtdfore seeks to:
- summarise the main points of Community law conicey the issues in question;
- outline the main challenges; and
- give an overview of the difficulties encounteri@adapplying Community law as reflected in
the case law of the various Member States.

There are sure to be things | have omitted — batt tieans there will be issues for members of the
panel to address and for all participants to disalisring the feedback sessions ... and the other
national rapporteurs will have an opportunity tdm@s$s other issues not covered in my own report.

To start, then, | should like to underscore twonpsi firstly, the importance of viewing this topic
within a wider context and, secondly, the needketch out a framework for the various pieces of
applicable legislation.

1) Public access to information and participation$ not specific to environmental legislation

Providing the public with access to informatiordagiving them an opportunity to participate is a
more general issue in terms of relations betweemmment and citizens — and one which is highly
relevant in all our democratic systems.

Delving more deeply into this concept of informatiand participation highlights the major changes
which have taken place in this field over the [Bsyears. In the past, the general approach taksn w
a traditional one, shrouded in secrecy and seenn@sessary aspect of managing public — and indeed
private — matters.

Today, however, we are seeingw rights emerge, rights sometimes referred to as “thircegsion”
(following on from first civil and political rightand then economic and social rights): citizenghti

2 This report is also based on the article writtgtMatthieu Wemaére, lawyer at the Paris and BrasBats,
entitled La jurisprudence de la CJCE sur I'accés a l'infation en matiére d’environnemefECJ case law on
access to environmental information], publisheth@Bulletin de droit de I'environnement industri€2004,
special edition, p.17).



to information and to participate in administratigdecision-making. Other new concepts are also
emerging: administrative transparency, good govemaaand, more generally, establishment of
‘administrative democracy’. And this new landscapes dual benefits: for citizens, for whom
democracy is reinforced, and for governors whomaagle more aware of the reality and concerns of
those they govern and who can therefore make méwenied public policy decisions.

These new rights have become particularly pertimeabvironmental law, a field characterised by:

- a high level of potential secrecy: the Chernddighster, for example, demonstrated that this
risk was a very real one;

- unreliable environmental information (in many esisscientific information): the quality of
environmental data is a real cause for concern;

- increasing interest on the part of the generalipun environmental issues: decisions on the
latter often impact directly — and in no uncerti@rms — on citizens; they also affect a much
broader public than other, more sector-based, ppbolicy decisions.

Against this backdrop, environmental legislatiors hang set out general, broad-ranging principles
with respect to environmental issues.

2) Brief overview of the main legislation
a) Non-binding text1992 Rio Declaration Principle 10 on participation and access to gasti

“States shall facilitate and encourage public awassnand participation by making information
widely available. Effective access to judicial adinistrative proceedings, including redress and
remedy shall be provided

b) Legally binding text: the well-knowarhus Convention of 25 June 1998n Access to
Information, Public Participation in Decision-Makiand Access to Justice in Environmental Matters.

¢) Under Community law, there are essentially twy #irectives:
- Directive 2003/4/EC of the European Parliamerd ahthe Council of 28 January 2003 on
public access to environmentaformation ;
- Directive 85/337/EEC on the assessment of thectffof certain public and private projects
on the environment of 27 June 1985, as amendeditggtive 2000/35/EC of 26 May 2003
(public patrticipation in drawing up certain plans and programmes relatingthe
environment).

In the past, there have been delays in transpasiege directives int@lomestic law As such,
transposition of the directive of 27 June 1985 gage to severahctions for failure to fulfil

obligations brought by the Commission before the ECJ (in particulauxembourg ECJ,
13 April 1994, case no. 313/9Belgium ECJ, 2 May 1996, case no. 133/9@ermany ECJ,
22 October 1998, case no. 301/9%®land: ECJ, 21 September 1999, case no. 292/96,Fsadce
ECJ, 7 November 2002, case no. 348/01).

Since then, it would seem that the majority of o legislation has complied with Community
requirements, with the exception of one or twoidlifities experienced in Germany where the federal
statesl(andel) are, in part, responsible for transposing Comiyuagislation.

Finally, virtually all national courts have ackn@dbed that the aforementioned directives have tdirec
effect — in the Netherlands, for example, a specifling was issued to this effect. In general ®&rm
then, it is clear that applying Community legighatiposes no particular difficulty for national ctaur
The Council of State of France, though, has seehaage in its case law: initially, it held that the
directives could only be relied upon in the contexstatutory actsGohn-Bendituling of 1978) but it
now relies on directives in the context of indivédluulings by challenging the legality of the staty



acts the decisions in question are designed tor@mfe and by criticising shortcomings in national
legislation Téteruling of 1998).

To clarify the situation, we will look in turn abe two main issues: making information available to
the general public and allowing them to participatévely in decision-making.

| - ENVIRONMENTAL INFORMATION

This first area is governed primarily Byrective 2003/4/EC of the European Parliament andf the
Council of 28 January 2003on public access to environmental information.

You will recall that Directive 2003/4/ECepeals and replaceSouncil Directive 90/313/EEC of

7 June 1990on the freedom of access to information on théreninent. The national courts mainly
had to take cognisance of the former directive. Z0@3 directive did not give rise to many disputes
due to transposition times and ruling times.

According to Article 1 of Directive 2003/4/EC of 2&nuary 2003, itsvo main objectivesare:
- firstly, to guarantee the right of accesdo environmental information held by or for the
public authorities (...); and
- secondly, to ensure that, as a matter of cows@ronmental information is made available
anddisseminated to the publidn order to achieve the widest possible systensatalability
and dissemination to the public of environmentfdrimation.

Here, we will focus on thBrst objective. Case law mainly focused on the issuigbt of access.

Some general observations can be made immediately preliminary basis. Most countries have
already enshrined the right of citizens to haveeasctoadministrative information in general.
Consequently, enshrining the right to acoelsgironmentainformation in particular does not create
any problem in principle. They all agree that inecessary for the public to be informed. The issue
remaining to be dealt with now are rather technioahature. As we will see, they concern the
interpretation of certain concepts but the leggamptus seems relatively complete. Accordingly, the
Great Britain report states that there have beedisputes, no doubt because national law is adequat
It cites the Freedom of Information Act 2000, whicbvers all kinds of information, including
environmental information.

So, on the whole, the courts have easily adopteeryabroad conception — drawn from Community
law — of the right to have access to environmenfarmation.

The latest difficulties — and therefore perhaps¢hareas where there would be room for improvement
— may well involve the issue of legal action. Whaeceess to information is denied, do the courtg hav
the resources to intervene rapidly and efficiemthd order that the information be provided? The
answer to that question varies from country to ¢gunThis seems to tally with what a previous
speaker said about the need for a directive onsadogustice in environmental matters.

Following on from these general observations, wik examine in greater detail the questions raised
by the enforcement of this directive by groupingrthunder the following six points:

- the concept of environmental information;

- the concept of public authority;

- persons entitled to access;

- the forms of reporting information;

- exceptions to the principle of right of access;

- the effectiveness of legal recourse in this area.



1) Concept of environmental information

Here, the 2003 directive iow very clear. Article 2(1) gives a very detailed definition thie concept
of environmental information, which, for instanpertains to any information on:

- the state of the elements of the environmenty siircand atmosphere, water and soil;

- policies, legislation and programmes that maydotwn the environment.

It can be said here that this detaitinition is an innovation in the 2003 directive, and thabmes
pursuant to case law of tligiropean Court of Justice in theMecklenburguling, the ECJ stipulated
the interpretation that had to be given to the eph®f environmental information, and that this
interpretation had a strong influence on the Conityuegislative body, which was inspired by it
when adopting the 2003 directive (ECJ, 17 June lig@8klenburgcase no. C-321/96).

A second decision by thECJ is also worth pointing out: the ruling in the cadeCommission v
France of 26 June 2003 (ECJ, 26 June 2008mmission v Frangecase no. C-233/00). The Court
found that théd-rench law of 17 July 1978&lid not suffice in transposing the requirementthef1990
directive. The Court based its ruling on the fduattthe French law, which only pertained to
"administrative documents”, had a more restricteape than the directive; the directive covered all
"information" — which goes beyond the concept aj¢ldment” — and all "environmental” information,
be it "administrative” or otherwise. The Court fdutinat the concept of environmental information
includes documents that are not directly linkethieoexercising of a public service.

Several national decisions can also be cited ustilhte this conceptn Germany, disputes arose
involved the interpretation of the term "measur@tcording to Article 2(1)(c) of the directive,
"measures" relating to the environment are a fofrimfmrmation that must be communicated. The
federal court found that this term did not inclygt®jects which have already been dropped before
implementation, ruling that abandoned projects @aoelonger able to have an impact on the
environment (judgement ofNlovember 2007).

In Belgium, the Administrative Division of the Council of $&aheld that information on town
planningand regional development should be treated agniaftion relating to the environmerin
Luxembourg, too, the concept of environmental information laagery broad scope and includes
information on the generation of electricity, swshthe quantity of electricity supplied by a congoin
cycle gas turbine to the company Arcelor.

2) The concept of public authority

Article 2 provides a broad definition of the concept of puluthority, which covers not just any
public administration, but alsoahy natural or legal person having public respoiigibs or
function$ or “providing public services relating to the enviromp..].”

In this context, the termpblic authority"has been the subject of legal actiorétand.

In Germany, the concept of information held "for a public laarity” led to the ruling that the right to
information includes information held by third gag. This is the case when a third party is obliged
for instance, to hold, at the disposal of the pulduthorities, information on its own polluting
emission controls.

There is a possible question here: is it necessagp beyond the public authorities and extend the
obligation to provide information to include induat companies when they hold information for the
public authorities? This would give rise to the cept almost of “potentially public information.”



3) Persons entitled to access

Article 3 of the directive describes the concept of berefyciin broad terms, stipulating that
environmental information be made available aoy applicant at his request and without his having
to state an interest(point 1). This is an important point and one ahiwas covered largely in texts
and case law.

This notion is sometimes taken up in national legisn. For instancein Bulgaria, the law on
environmental conservation expressly providesdhgbne wishing to have access to information does
not have to prove an interest.

In Italy, the report states that the court also uses albrotion. Decisions have expressly emphasised
that the request can come from any natural persdmom any institution without having to prove an
interest.

On the other hand, it would seem thatdermany, it was ruled that a municipal authority did not
have the right of access, since access is onlyadlaito legal persons under civil law. But hegar
speaking under the supervision of the German rappgrwho can provide further details if necessary.

In Belgium, the concept of “applicant” has been interpretedhie light of the Aarhus Convention.
According to the Council of State, it is not suiiet to grant right of access to information toyan
natural or legal person”, because the Aarhus Cdimretargets the "public”, which is an even broader
concept since it can include de facto groups.

4) Forms of reporting information

With regard to the time period for communicating information, Belgium raises an interesting
problem having to do with the difference betweea teadlines:

- firstly, the one-month deadline provided for irrtidle 3(2) to reply to a request for
information — a deadline that can even be extendddo months when so justified by the
volume and complexity of the information;

- secondly, the deadline for public investigatiomkjch is often just 15 days.

So how can these two rules relating to public axdesinformation on the one hand and public
participation on the other be reconciled? Naturaie two rules apply concurrently. However, the
Legislative Division of the Council of State of Balm highlighted a problem with regard to
“effectiveness”: if a request for access to infotiorais connected with a public participation prese
already underway, in order to be of any use théypaoncerned must be in receipt of the requested
information before the end of the investigationiqer

The suggestion has been made that in such a soetfagi deadline for responding to requests for
information be reduced where the applicant can destnate that the requested information is required
for the purposes of participating in a public inigstion.

Some decisions have also thrown up other diffiesltin this area. lhuxembourg, where a public
authority to which a request for information hasesubmitted does not possess the requested
information, it must forward the request to thehawity that does. A judgement in Finland addresses
the issue of choosing between a paper or CD-bamadanication: the applicant had already obtained
the requested information on paper but wished telton a CD — the court refused. This case
therefore raises the issue of the freedom on theopéhe applicant to choose the format in whitires
wishes to receive the requested information.
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5) Exceptions to the principle of right of access

a) Grounds for refusing to make information availade: Content

Article 4 of the directive also containdiat of grounds upon whichpublic authorities may refuse to
make information available.

Some such grounds pertain to thanner in which the request is made (point 1): for example
Member States may refuse an application which isifestly unreasonable, is formulated in too
general a manner or concerns material “in the eofg€ompletion.”

Other requests for information may be refused emgtilounds of theontent of the latter (point 2): for
example, a request may be refused if disclosur¢hefinformation would adversely affect “the
confidentiality of the proceedings of the publidtaarities” (2a) or “the confidentiality of commeati
or industrial information” (2d).

Finally, Article 4(2) states: The grounds for refusal (...) shall lbeterpreted in a restrictive
way, taking into account for the particular case th&bpc interest served by disclosur&his
paragraph is also cited in the established caseofathe ECJ concerning the 1990 directive. It is
interesting to note that this passage is a rarmpbaof a text which stipulates its own rules akdw

it should be interpreted.

With respect to applying these provisions, refeeesbould be made to a ruling by tBaropean
Court of Justice: in the aforementioned case @dmmission v Francef 26 June 2003, the ECJ held
that the scope of the French law of 17 July 1978 tea broad insofar as it allowed a request to be
refused on the grounds that divulging informationnfight, in general terms, adversely affect
confidential information protected by law

The reports contain very few references to rulingsational courts applying Article 4 — and this is
perplexing: one would have thought that such cots¢eghich may be used to justify a refusal to grant
access to information, would have prompted morpules.

In France, the Council of State clarified the concept obaument “in the course of completion”. The
authorities had refused to make a document availablthe grounds that it was of a “preliminary”
nature, the document in question being a set otitegof a meeting of a regional Sites Commission
(commission départementale des 3itémying the groundwork for a future decision. tAe time the
request was refused, under French legislation #rogty was permitted to refuse to make a document
available where said document was considered fphediry” with respect to an administrative
decision. The Council of State ruled that thisdégion was in breach of the directive. The coettlh
that the requested document was not “unfinished’that the fact that a document was “preliminary”
with respect to a future ruling was not sufficignbunds upon which to classify it as a document “in
the course of completion”.

b) Grounds for refusing to make information availade: Form

Article 4(5) of the directive stipulates that ausdl to make any information available shall be
notified to the applicant in writindg’ and that the notification shall state the reasons for thiisal”

Hence the issue of theplicit decision to refuse access.

As we know, the implicit-decision mechanism opepsaacess to legal recourse, even in the event of
negligence on the part of the authorities. | anenrgig here to the legal myth that silermethe part

of the authorities implies that they are refusihg tequest, such a refusal meaning applicants are
entitled to take legal action.
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However, this mechanism poses a problem with regatte principle of statement of reasons since
by definition no reasons are ever given in the a#san implicit decision ... So, how can the two
concepts of access to justice and the duty to statons be reconciled?

The ECJ gave a response to this question in two rulingsnely the aforementioned judgement of
26 June 2003 in the case@dmmission v Francend, subsequently, in a judgement of 21 April2200
handed down following a reference for a preliminanling by the Council of State of Belgium

(21 April 2005,Housieauxcase no. C-186/04).

The ECJ held, on the one hand, that an impliciisiee was not in itself unlawful purely on the

groundsthat it contained no statement of reasons as nedjwinder the provisions of the directive.
However, on the other it, ruled that in order tonpdy with the directive, the reasons for the reques
being refused had somehow to be communicated tagpkcant within the deadline stipulated in the
directive.

Nevertheless, arbitrating in this manner between ttho imperatives does not settle the matter
definitively but instead raises a practical diffigu Accordingly, the Belgian report highlights titae
case law of the ECJ essentially condem@dactothe implicit-decision mechanism since there is no
system by which to satisfactorily communicatesolicited the reasons for an implicit decision.
Perhaps the Belgian rapporteur might be able te gssmore information on these difficulties. Indeed
maybe a specific provision should be drafted imtreh to enforcement of the obligation to state
reasons in the event of an implicit decision.

6) The effectiveness of leqgal recourse in this area

The issue of access to justice is addressed ilérdi of Directive 2003/4/EC, which focuses on the
effectiveness of legal recourse.

Some countries hawpecial appeals bodieandwhere access to information is refused, the appiica

may apply to an independent administrative authaviich, depending on the circumstances of the

case, will issue either an opinion or a decisionh@nrefused request for access. In such counthiss,

body:
- either specialises in environmental informatisach as in Wallonia iBelgium);

- or deals with access to administrative informatan all topics: this is true ikrance and
Portugal, where there is a Commission on Access to Admatise Documents (the
Commission d’acces aux documents administratifsSrance and th€omissao de Acesso aos
Documentos Administrativas Portugal), and in Flanders and the Brusselst@laRegion in
Belgium.

However,in urgent casesin France applicants may approach a judge in chamljage(des référés
without first appealing to the above-mentioned Cassion: the Council of State ruled that
communication of an administrative document couddctassed as a “pertinent measure” which the
judge in chambers may request (EC, 29 April 20B@c¢iété Baggerbedrijff de Bgeno. 239466).
However, this process is restricted and is to Ipdiegh only in circumstances where the request might
reasonably give rise to a dispute.

The role of thgudge in chambersis addressed in some national reports. The Luxengo@port, for
example, states that the conditions under whichdgg in chambers may be approached are more
flexible as regards access to environmental inftionathe president of the court may be asked for a
ruling directly, even if there is no substantiveaeg@ending. This potentially raises a further tdpic
discussion: Is provision made in your country fayant action to obtain rapid access to environnienta
information?

The issue ofocus standi of environmental protection associations has preohgeveral disputes, for
example iBelgium andLuxembourg.
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With regard toreview by the court of the grounds for the refusal most reports stated that the
court’s review powers were limited: the public aurity has no discretion.

In terms of theeffects of the court’s ruling, if the court finds that thefusal to grant access to
information is unjustified, it maguashthe refusal decision. The court also has the peveare which

it exercises more frequently — twrder the authorities to release the requested infoonatin
Portugal, there is a specific process known as an “injmctin communication of informationThe
Portuguese rapporteur might be able to providdé&urinformation on this process, which would seem
to be quite effective.

Germany highlighted apatrticular difficulty (and one on which the Gerntapporteur could perhaps
provide us with further details), namely the scemar which two sets of proceedings are under way
on two cases concurrently:

- afirst case in respect of a refusal to granessdo environmental information;

- aconcurrent case pertaining to an administratiliag on an environmental matter.
The issue is whether the first case may influeheesecond. In principle, it should not since unless
stipulated by law, there is no link between the tases. However, the German administrative court
ruled that in some instances, a link may be crebétdeen cases — the German rapporteur would be
best able to clarify this scenario.

In conclusion, then, to this first section, | will address orieaf issue which has not yet been
discussed, nameBctive dissemination of environmental information Article 7).

Active and systematic dissemination of informati®ithe second stated objective of the directive.

Indeed the directive makes provision factive and systematic dissemination”of environmental
information by public authoritie@rticle 7).

This idea is also reflected Article 3(5), which requires the public authorities to ensihia the right
of access to information can be exercised effelgtivie particular via the designation of informatio
officers andthe provision ofregisters andlists detailing the environmental information held by th
public authorities.

This issue has not given rise to many disputesghiew it should be noted in conclusion to thisiahit
point that it is certainly a key challenge in tlemtext of access to environmental information.

Il — PUBLIC PARTICIPATION IN DRAWING UP CERTAIN PLA NS AND PROGRAMMES
RELATED TO THE ENVIRONMENT

This topic is closely linked to the issue of enwin@ental impact assessment. In fact, it is oftemndur
studies conducted prior to an administrative denishat provision is made for public participation,
the idea being to gauge public opinion on impaadists conducted prior to the decision being taken.

The main directive in this field is stilCouncil Directive 85/337/EEC of 27 June 198®%n the
assessment of the effects of certain public andf#iprojects on the environment.

This directive was amended most significantly DBjyrective 2003/35/EC of the European
Parliament and of the Council of 26 May 2003roviding for publicparticipation in respect of the
drawing up of certain plans and programmes relatintne environment. It should be noted that the
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directive of 26 May 2003 was drafted specificallithna view to harmonising Community legislation
with the provisions of th&arhus Convention of 25 June 1998.

The primary purpose @@ouncil Directive 85/337/EEC of 27 June 1988 to set out a framework for
environmental aspects to be taken into consideratigoublic decision-making. This principle is set
out inArticle 2(1): “Member States shall adopt all measures necessagydore that, before consent
is given, projects likely to have significant effeon the environment (...) are made subject to an
assessment with regard to their effects.”

Provision is made for public participation durimgstassessment process in Article 6 of the directiv
Accordingly, Article 6(4) stipulates that: The public shall be informed, whether by public
notices or other appropriate means such as eleatroredia where available, of the following
matters early in the environmental decision-makprgcedures referred to in Article 2(2)

().

Five main issues are raised by the applicatiomisfdirective:
- scope of participation;
- the concept of “public concerned”;
- form of consultation;
- stage of consultation;
- legal recourse.

1) Scope of participation

What kinds of projects are covered by the obligatm make provision for public participation? This
guestion extends beyond our subject area sinedeits, in broader terms, to the general scopeeof th
1985 directive: projects in respect of which pramisshould be made for public participatiare those
which require an environmental impact assessment

We shall therefore not dwell at length on this ¢dpiit the projects in question are detailed indletéd
of the directive, which draws a distinction between

- projects where assessment is mandatory (as lis#&dnex 1);

- projects where assessment is optional (as listé&thnex 2).

Projects where assessment is mandatory pose noupariproblems: the projects concerned are easily
identifiable. For example, Annex 1 expressly citdecisions concerning nuclear power stations
“‘including decommissioning of nuclear power stasibrthe Council of State of France therefore had
no difficulty in ruling that a decision authorisitige decommissioning of a nuclear power station was
subject to prior public participation (judgement ®flune 1987Association Le réseau sortir du
nucléaire, application no. 292 386).

Those cases where assessment is optional are mudnlerpatic. TheBelgian report cites divergences
between the case law of the Council of State ofjidet and that of the ECJ on cases in which a
project may be exempt from conducting an envirortalémpact assessment.

In Luxembourg, the court ruled that work on a road and paverdahtiot fall within the scope of
projects requiring public participation. The coalto ruled on a case of expropriation in the public
interest in respect of a road link with the Saatlahis case gave rise to several judgements witich,
would seem, illustrate the difficulties involveddefining the scope of the 1985 directive.
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2) Concept of “public concerned”

Article 6 of the directive requires the authorittescomply with two obligations:
- to inform the public” (no further clarification given) that a public hi@ipation process has
been launched;
- to make thepublic concerned aware of the process.

Should a distinction be drawn between these twagatibns? Some countries, such @svenia
stated that the second concept was too narroweandred further clarification: Should a party have
“specific interest in participation” to be included the category of “public concerned™? Is an
“individual concerned” purely an individual whod#rectly affected by the decision?

In Estonia, the administrative chamber ruled on the pladed! institutions. A local association was
claiming that it should be regarded as representiagoublic concerned but the chamber refuted this
argument, finding that a local association is alipuduthority and not a section of the public. The
Estonian representative could perhaps provide duditails on this.

In France, the court ruled that consulting a committeas not an adequate substitute for informing
the “public concerned”. In this particular cases tfovernment had set up a body known as Nuclear
Power Decommissioning Committe©Mk{servatoire du démantelement de la centrale nuega
which comprised, in particular, representativesnfnearious associations. The authorities maintained
that this body represented thmublic concerned and that consulting it was therefore sufficiefihe
Council of State dismissed this argument, findinat tthe provisions of the directive required direct
consultation with the entire population concerned.

3) Forms of consultation

Turning now to the ways in which information is macde available a wide variety of methods are
used in different Member States. Some countrie lpad in place public investigation mechanisms
overseen by an independent party — in France, fameple, an “investigating commissioner”
(commissaire enquéteur

Also in connection withFrance, in addition to public investigations, mention shtbalso be made of
the National Commission for Public Debate (CNDM).the context of larger projects of national
significance, the CNDP organises discussions astidue of the process and continues to hold public
meetings over a period of one to two months.

In Austria, public participation seems to follow a framewark original mechanisms, with the
Austrian report making reference to a “public pnatar for the environment” and a potential citiZens
initiative on the environment.

A judgement inHungary stated that in the case of a project involvingesavmunicipalities, it was
not necessary to make the relevant environmentainmation available in the town hall of all said
municipalities.

4) Stage of consultation

Article 6 states that consultation should take @léearly in the [environmental] decision-making
procedures.[]”. It goes on to state that the publize”entitled to express comments and opinions
when all options are opetio the competent authority or authorities befdre tlecision on the request
for development consent is taken

Information made available to the public only aftee decision has been taken is clearly in breéch o
the directive: this was the ruling of the CoundilState of France concerning a text which stipaate
that information concerning an impact study be comicated to the public afteghe administrative
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decision had been taken. The court found that ¢lgelatory provisions were contrary to the stated
purpose of the directive.

However, Article 9 of the directivdoesstipulate that information be made available ghblic after

a decision has been taken.Gneece the court ruled that failing to provide said infation to the
public after the decision had been taken did nigcathe legality of the decision in question —csin
the decision was legal from the time at which itswaken. InFrance, the court held that this
requirement to provide information after a decidi@s been taken did not entail an obligation ttesta
the formal grounds for the decision itself.

The Council of State oBelgium took a very exactingiew of this provision — or, rather, of the
equivalent provisions contained in the Aarhus Catiea. The Council of State was asked to rule on a
system making provision for initial preliminary -Adarelatively limited — consultation restricted to
certain specific organisations. It held that it wadawful to make provision for “a consultation
procedure, prior to a public investigation, in whibe public is not involved.”

This solution may seem surprising since the vempgse of a public investigation is to elicit public
participation. One might think, therefore, that thieective was being complied with merely by virtue
of the fact that provision was being made for aligulmvestigation, since, naturally, this public
investigation would be held prior to the decisi@ing taken, i.e. at a stage at which the decisoohdc
be altered to reflect public opinion.

5) Legal recourse

On this topic, the discussion might generally foonghe consequencesf failure to make adequate
provision for public consultation. In most Membetatgs, public consultation is considered an
essentialformality, hence a failure to make provision farbfic participation therefore results, in
principle, in the administrative decision in questbeinggquashed

Nevertheless, in some cases the court finds thesiching this formality is of no consequence if it
emerges that, given the circumstances of the aasgpueéstion, the applicant did indeed have an
opportunity to express his or her opinions. Thigug inBelgium.

*

In conclusion, | shall refer to thélarhus Convention of 25 June 199%®n access to information,
public participation in decision-making and accesgistice in environmental matters.

In this context, the question of harmonising Comityutaw with the provisions of the Aarhus
Convention was raised as follows in the Belgiarorep

“There aredifferences between the Aarhus Convention and Contyrdirectives: on some issues, the

terms of the convention are more precise, more cehgmsive and more stringent than the provisions
contained in Community law, while on others, theerse is true. (...)

The best solution, then, would be to apply bothAkenus Convention and Community directives
concurrentlyand where, as will inevitably be the case, diffiess emerge between the two texts,
Member States should apply whichever text contdiesmost precise and most comprehensive
provisions and whichever contains those provisiamich most effectively safeguard the rights of
environmental protection parties/associations

This raises an interesting issue surrounding tinewwent application of several texts in which $ami
principles are enshrined ... What approach shouldaken in instances where international and
Community texts differ? Since, traditionally, it g@od to conclude a presentation by turning one’s
attention to the future, it is important to recagmthat this is a vital question since it illustsathe role

of the courts in reconciling both international @@ammunity standards.
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The defining aspect of our legal systems at thet sththis, the 21 century is, of course, the
increasingly international nature of legislationotd and more frequently, the same principles are
being enshrined in treaties, Community directivesl an national bodies of law in national
constitutions and legislation. The courts’ roletierefore a very important one since they are
positioned right at the very heart of the legaltsys They are faced with a profusion of — often
contradictory — standards which they must unrauédrpret coordinate and reconcile.

Courts are no longer simply guardians of the laey are also its architects.
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2. Regulations governing waste and polluting facili ties

By M. GUYOMAR, Maitres des requétes (Counsel)eaCbuncil of State of France.

| shall introduce this afternoon’s discussions bgsenting my report compiled on the basis of the
wide-ranging and comprehensive contributions remgifrom the Association’s various member
courts.

As the President has just outlinessuessurrounding pollution and waste-management are, by
their very nature, problems which need to be tacklg at European levelsincewater, air and soil
know no boundaries — and neither, therefore, isacnimation of them restricted to any one area alone

It is therefore extremely important to approachehgironmental problems associated with pollution
and waste-management from a transnational angle aesponse at European level would seem to be
the most appropriate course of action.

There is also a myriad @ommunity legislation on pollution and waste-management, a selection of
which is detailed below.

The main piece of legislation in this area is Calrmrective 96/61/EC of 24 September 1996
concerning integrated pollution prevention and cohtbetter known as the IPPC Directive.

Also of significance are:

- Directive 2004/35/EC of the European Parliament aofd the Council of 21 April 2004 on
environmental liability with regard to preventiomé remedying of environmental damageshall
return to this particular directive in due course);

- Directive 2006/11/EC of the European Parliament asfdthe Council of 15 February 2006 on
pollution caused by certain dangerous substanceshdirged into the aquatic environment of the
Community

- Framework Directive 2006/12/EC of the European Remlent and of the Council of 5 April 2006 on
waste(replacing Directive 75/442/EEC);

- Regulation (EC) No. 1013/2006 of the European Rament and of the Council of 14 June 2006 on
shipments of waste

- thedraft Framework Directive on soil protectidgas mentioned this morning).

It seems to me that today’s framework is, to soxterd, saturated by Community legislation, the
objectives of such legislation both intersectingfvand complementing each other at various points.

In relation to types of pollution, reference shob&lmade to the Framework Directive 2006/12/EC of
5 April 2006 (waste) and Directive 2006/11/EC of Bdébruary 2006 (pollution in aquatic
environments). In turn, Directive 2004/35/EC of Zdril 2004 (environmental liability) outlines the
duty placed on the party responsible for complyivith environmental obligations to remedy any
damage, while the draft Framework Directive on gmibtection will no doubt form the future
benchmark as regards the location of pollution.

3 These contributions are available in full on thesdciation’s websitewww.juradmin.be
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It is clear, then, that by drafting this plethorflegislative texts — some pertaining to types of
pollutant, some to polluters themselves and othergolluted locations — we face a mesh of
interweaving rules and standards which we mustrerfsum a cohesive overall framework.

In addition to this internal ‘mesh’ of Community ru les and standards, there is also combined a
network of both Community and national legislation To my mind, then, while there may be some
certaintiesthere are, unfortunately, also a great mamgertaintieswith which to contend.

In short, thefirst certainty from my point of view ighatenvironmental issueare best dealt with at
European levekince they affect all Member States as well asi@cic players — such as companies
and their respective boards — which themselvesat@at European level.

The second certaintyis thatconsideration of the polluter-pays principp@shrined in Article 174 of
the EC Treaty is becoming increasingly importanthi& context of Community environmental law. It
also forms the core framework of Directive 2004E35/of 21 April 2004 mentioned above and is also
anchored in countless pieces of current nationgsliztion.

The third certainty is that of theprinciple of subsidiarity Community law forms the underlying
foundation setting out minimum requirements whig¢ional standards may be much more stringent.

The fourth certainty is rooted inthe binding nature of Community lawAccordingly, the Member
States are duty bound to transpose Community sl if they fail to do so, they are penalised an
this system ensures broad application of the cdecepserved and, indeed, established by the
Community court itself.

Let me give you an example. In the aforemention@eédiive 2006/11/EC of 15 February 2006, the
Community legislator opted to introduce a systenprodr authorisation. In so doing, its terms were
more stringent than some national rules, which simgguired prior notification. However, this broad
approach was adopted and enforced by the Commcuitry.

The VAN DE WALLE ruling handed down by the European Court of Jasiit 7 September 2004 is
based on a broad definition of the concept of wastae which continues to pose problems for
Member States whose legal systems do not recoguddea wide-reaching concept.

These are just a few of what | consider to be #namnties in relation to Community environmental
law.

However, it is important to highlight a number afcertainties in this regard too. There are cenainl
grey areas in terms of environmental rules anddstals and difficulties which we can overcome
together since we, as judges representing our cegpanational courts, face the same difficultiss a
those arising within the framework of Community law

The first uncertainty is clearly that associated with tipeecise concept of wastehich raises the
guestion of whether the broad approach establiblyeithe Van De Wallgudgement is likely to be
enshrined in the draft framework directive or wiegttby contrast, the Member States can somehow
“secure” a more limited scope for the concept siaseyou will recall, th&an De Wallgudgement
classed soil contaminated by hydrocarbons as waste.

A second uncertaintyis the concept afestoration What does restoration of a site entail? Restdting
to its condition prior to becoming polluted? Orhet ‘restoring’ it to a state compatible with fugur
use?

Community law provides no degree of certainty da thsue either.
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A third uncertainty is the concept of‘competent authorities!” Does this refer to the State? Or
perhaps local authorities? By definition, from theint view of Community law the issue of what
constitutes a “competent authority” within indivadunational legal systems is irrelevant and thiegi
Member States some room for manoeuvre, which csmltren complex — and often inconsistent —
frameworks.

This list of uncertainties is by no means an exta@one and | shall conclude by highlighting the
limitations of Directive 2004/35/EC of 21 April 20@and, specifically, the ambiguity associated with
the concept of “operator” contained therein (setichr 2(12), which states’operator" means any
natural or legal, private or public person who opgegs or controls the occupational activity”

Article 2(12) therefore defines “operator” as treggon who operates or owns an occupational activity
— two concepts which, under national law, are gahequite different. It is up to first the natidna
court and subsequently the Community court to fglahis crucial concept of “operator” and this is
one of the difficulties facing us in our profession

However, there are other ‘grey areas’ too. Greabntance is attached subsidiarity— and rightly so
— but, paradoxicallythe room for manoeuvre this affords Member Staéede a source of potential
legal uncertainty

Of course, legal uncertainty in this field is linkéo poor harmonisation of national systems and the
role of Community law is not to impose a benchmhek is incompatible with the practical realitids o
each individual Member State but rather to mapadegal framework common to all.

I should like to highlight a further limitation d&irective 2004/35/EC of 21 April 2004 as regards th
underlying failure to introduce a system of sukmigiresponsibility on the part of the Staiaturally,
the directive stipulates this subsidiary respotigjbbut it is optional and is therefore left toeth
discretion of each individual Member State. In ttisitext too, therefore, the principle of subsiidyar
is — paradoxically — a source of uncertainty.

This brief overview of rules and standards revethlstefore, that the Member States are involved in
generating Community and national legislation wiailehe same time being players within the latter
since they themselves are responsible for comphyitigit.

I will now move on to present eomparative view of my findings — indeed the purpose of our

discussions today — to highlight what we, as judggsesenting our respective national courts, can
learn from courts in other Member States based hen rational feedback received from the

Association’s members in response to common questibhis presentation will focus on three main

areas:

- legal systems and the combined ‘mesh’ they form;

- environmental players: in this context, it wikk bmportant to underscore the role of the State in
safeguarding compliance with rules and standardesedlsas the role of economic players, namely
companies and their respective boards. In each tabkall endeavour to outline the response of each
Member State to the questions submitted by theid@nets and designed to establish who is the
responsible party in the event of pollution;

-the Community and national courts responsible émforcing these legal systems vis-a-vis
environmental players: we will observe together howonflicts between rules and standards are
resolved and disputes between players settledewaliithe time keeping sight of what, to my mirgl, i
the shared challenge facing all of us, namely ptotg the environment on the one hand and
remaining sympathetic to economic interests orother.
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The interwoven ‘mesh’ of legal systemis a problem which has been largely resolved by Conityiun
law and the primacy afforded the lattémsofar as the various individual national systemase
gradually come to converge. Indeed convergencedsrhing a greater priority given the mechanism
for transposing and defining Community standards.

Nevertheless, when comparing the different legatesys in the various Member States, one key
criterion for comparison ishronology i.e. whether the Member States established & fegaework

on management of waste and polluted sites beforafter Community rules and standards were
defined. Viewed from this angle, the paradox liethie fact that where a Member State established th
relevant legal framework of its own accord befdre obligations inherent in Community law required
it to do so it is more difficult to reconcile aldba established national rules and standards with
Community legislation since the latter outline omhinimum standards. This is certainly true in
France in relation to Law No. 75-633 of 15 July 3®h waste disposal and the recovery of material
(Loi du 15 juillet 1975 relative a I'élimination dekechets et a la récupération des matérjaamd
Law No. 92-646 of 13 July 1992 on waste disposal mgistered environmental protection centres
(Loi du 19 juillet 1976 relative aux installationkssées pour la protection de I'environnenent

By contrast, where Member States established tlevanet frameworks at the time Community
legislation itself was drafted or reworked saidrieavorks to reflect the new system of legislation in
force at European level, there are fewer diffi@gdtsince full transposition simply entails eithesoat

of ‘copying-and—pasting’ exercise, as it were,replacing national rules with Community legislation

However, all legal systems whether establishedrbefturing or after the advent of Community rules
and standards must all comply with the relevanuiregnents in full. Accordingly, in the national
reports, | was struck by the fact that some Men®tates such as the Netherlands, Italy, Portugal,
Finland and Estonia are making every effort togpse Community rules and standards in full.

In some countries, though, two types of legislativave been introduced, i.e. legislation on
environmental damage and separate legislation astewdhis is the case in France, Finland and
Germany. By contrast, some Member States have taketheir basis Directive 2004/35/EC of
21 April 2004 and have put in place legislation bommg environmental damage as a whole and
making no distinction between contamination ofssde a result of operations and purely waste-itlate
issues.

Some systems are often extremely complex. In Pokanéxample (where the system is similar to the
French 