Adm ni strative justice in Europe

I nventory and typol ogy of review by the courts of adm nistrative
authorities in the 25 Menber States of the European Union —

Hungari an answers by dr Péter Darak

Prelimnary Questions
1. The ,Cctober D ploma” - an Habsburg inperial decree allow ng
Hungary i ndependence in internal affairs — proved a structural
reform of judiciary. The Royal Hungarian Curia regained its
| awful powers and reputation. First, as separated public |aw
court the Royal Financial Court was established in 1883. Later
the Act XXVI of 1896 set up a single-instance special court,
the Royal Adm ni strative Court which incorporated the
Financial Court too. It adjudged both general and financi al
cases in non litigation process. Following the extension of
the powers of public law courts was created the Court of
Conmpetence to settle disputes of conpetence between ordinary,
adm ni strative courts or authorities of public adm nistration.
After The Second Wrld War traditional formalised |aw was
applied in usual cases of civil and admnistrative law, but in
the area of the admnistrative law there was no place for
courts anynore. Hungary turned froma liberated country into a
newly occupied one, where the Communist (later Socialist)
Party controlled the admnistration. The introduction of the
reforms in the seventies and eighties set in notion sone
irrevocabl e changes. Odinary courts got the conpetence to
review nore than twenty kind of admnistrative cases (taxes,
land registry) in non litigation process. Law and jurisdiction
becane nore liberal. The change of the regine of 1989-90

created the rule of law in Hungary and gave rise to a



gradually evolving reform in judiciary. As first step the
Constitutional Court annulled the decree which restricted the
scope of the disputable decisions. Act XXVI of 1991 ensures
the possibility of judicial revision in every cases. 1In
Hungary, legal practice takes place in a unified system of
jurisdiction which have for levels: town, county courts,
courts of Appeal, Supreme Court. Admnistrative cases are
arranged on the | abour courts (first level in social insurance
i ssues), county courts (general first level) on the Budapest
Court of Appeal (in inportant cases - 10% of all issues -

second instance) Supreme Court (extraordinary remnedy)

2. Judicial review is available to natural and |egal persons in
respects of admnistrative acts that directly affect their rights
or interests. According to the ,uniformty decision” of the
Hungari an Suprene Court associations formed by the citizens for
the representation of their environnental interests and other
social organisations — which are active in the inpact area -
shall be entitled in their area to the legal status of being a
party in environmental cases. Newly the Convention of Aarhus
ensures the position of a party without any subjective affected
rights or interests. ,Good functioning” of the adm nistration has
a great inportance where the |ocal governnent would have no
control outside because of the lack of a higher level authority.
Here can the County Admnistrative Ofice ask for a review

wi thout to be affected by the case.

3. Administrative authority definition includes all public I|egal
entities and private legal entities exercising public authority
(governnent departnments, police, agencies, |ocal-governnent,

publ i c corporations).



4. The definition of admnistrative act is wunfamliar in
Hungari an substantive law. The term is used in science and in
juridical practice. Actually the theory distinguishes between
normative and individual admnistrative acts.

In the CXV. Act of the adm nistrative procedure(KET.), which
enters in force on 1%,

Novenber 2005, regulates public contracts awarded by
adm nistrative authorities and parties. In situations of refusa
to act or an omission to do so in cases where the admnistrative
authorities are under an obligation to inplenment a procedure
followng a request, the court is entitled to oblige the
authority to exercise its conpetence. Normative acts can be
reviewed by the Constitutional Court, but also courts can
initiate annul nent of unconstitutional law, when it is applicable
in the case.

. -VWHO REVI EN& ADM NI STRATI VE ACTS?

A- COVPETENT BODI ES

5. As a main rule there is a general right of appeal in the
adm ni strative procedure. Higher level authorities are fixed by
the KET. In sone special issues there is a direct way to courts
(e.g. public procurenent, conpetition cases). Juridical reviewis
exerci sed exclusively by ordinary courts.

6. Al the county courts and the capital court are conpetent to
review adm nistrative acts, but the capital court has a special
excl usive conpetence in certain categories of matters, mainly in
such cases where the first instance authority has conpetence for
the whole country (issues of mnistries, nedia cases, public

procurenent and conpetition cases). There are no tribunals in the



revi ew procedure. Hi gher courts have no first instance conpetence
at all.

A Hungarian judge can deal with adm nistrative issues when she/ he
is assigned to the list of, ,admnistrative” judges. That neans
that she/he can handle adm nistrative cases, but she/he isn't
expelled fromworking in civil |aw cases.

The Hungarian Constitutional Court 1is conpetent to exam ne
normative acts of adm ni stration. | f it S f ound

unconstitutional, the faulty law will be annull ed.

B- RULES GOVERNI NG COVPETENT BODI ES

7. According to the Hungarian Constitution ordinary courts
control whether an admnistrative act is |lawful or not. Case |aw
extended the conpetence of courts step by step in the |ast
decade. The wunification decision of the Supreme Court (1/1999)
declared that a ,letter” of the police which was witten as an
answer to a conplaint about a neasure of an officer shall be
considered as admnistrative act. Another wunification decision
(3/1998) pointed out: an admnistrative decision which declared
the lack of admnistrative conpetence is challangeable at court.
There is the sanme regulation in KET and in the 20'" capital of
the Cvil Procedure Codex (CPC) now — there is no |legal barrier
nmore in front of the juridical control-conpetence.

8. —

C- | NTERNAL ORGANI ZATI ON AND COVPCSI TI ON OF COVPETENT BCDI ES

9. First instance — county courts: if there are at |east 12
adm nistrative judges on the court they conpose a separate
division for admnistrative law. If they are less than 12 people

they are nenbers of a common division of civil and adm nistrative



law. Admi nistrative divisions dispute practical problens, they
have regular official sessions. The division gives a non-binding
opi ni on about applicants for function of a judge.

Particular admnistrative judges arrange their cases in one
person. |If the judge neans that the case is too difficult, or has
a significant inportance she/he can ask for a three-judge panel,
whi ch have to accept the initiation of the single judge. Chanbers
(panel s) are conposed by automatic rules of the statute of the
court.

The Budapest Court of Appeal and Supreme Court: Three-judge
panels deal with the case, one of themreports the case, if they
have an oral trial, the head of the panel leads it. There is a
formal vote for the judgenent, where the youngest judge votes
first, and the head of the panel last. The mnority opinion can
be enclosed to the case for the higher |evel court, which can
take it in account at the second instance or in case of a
revi sion.

10. -

D- JUDGES

11. Admnistrative judges belong to a specific category. They
need a special appointnment by the National Judiciary Council
(NJC). This appointnent concerns only two types of cases, nanely
tax and custom cases, but practically all admnistrative judges
are appointed for this special position.

12. Adm nistrative judges are recruited partly from the
adm nistration, partly anong trainee-judges of the court. There
is no special condition for the position.

13. The NJC has a departnent that organi zes professional training
(a three-day session every autumm and several one-day sessions on

current topics). The Association of Hungarian admnistrative



judges organizes 3-6 conferences a year to nake judges up-to-
dat e.

14. Every j udge’ s position is bei ng adverti sed. The
adm nistrative division and the self-governing body of judges
express an opinion about the candidates. (Self-governing bodies
are elected by all judges at every court — except for |owest
| evel courts — for 6 years.)

Pronmotion in wages depends on the length of service (increases
automatically by sone percentage every 3 years), and on the |evel
of the court (20% at the county courts, 40% at the courts of
appeal, 60% at the Suprene Court).

15. Judges can’t work outside the court except for the Mnistry
of the Justice, where they can take part in the work of the
| egislative departnent as “tenporary codificator”. The ordinary
work as a judge is banned for this tine. It is not possible to
take up anot her position in public adm nistration.

Usual Iy judges nove from |ower courts to higher courts, but not
of ten between courts of the same |evel.

E- ROLE OF COVPETENT BODI ES

16. The conpetence of <courts is based on the control of
| awf ul ness. That neans that the court can annul an unlaw ul
decision in all cases, but in certain categories of matters (in
my estimtion nore than 50% of all cases, e.g. tax cases, public
procurenent, land registry cases) a court can overrule the
chal |l enged adm nistrative decision. It is not clarified by law in
the categories of issues whether overrule neans a “reforni or the
court’s free decision in the nerit of the case. Theory and case
|aw state that in famly |aw cases the court decides in the nerit

of the case, so it can take a new fact into consideration and | aw



too. (“New’ neans here fact, which happened, and Iaw, which
entered in force after nmaking adm ni strative decision.)

Adm ni strative judges review legality of adm nistrative contracts
in two ways. First, when the contractual partners can’'t agree
about the nodification of the contract, they can ask a judgenent
of the court. Secondary, when the authority finds that the
partner has broken the contract, and therefore orders prosecution
of it. The partner can request a review at the court. The reason
of this regulation is that nobody would come to the court
directly after signing it, but later, when the parties have a
debat e about it.

Hungarian courts can order in a judgenent to act, when an
authority is under obligation to inplenment a procedure follow ng
a request.

Claims for damages for harnful adm ni strative acts, are
excl usively heard by civil |aw judges.

17. The Constitutional court has conpetence to exanmne the
constitutionality of the law, which 1is applicable in an
adm nistrative review case. The adm ni strative judge suspends the
case and asks the exam nation of the Constitutional Court. That
is the way at the unconstitutionality of nunicipal regulations
too. If the regulation is annulled by the Constitutional Court it
can’t be applied in the concrete case.

18. Al bills and drafts of governnent decrees should be referred
to the Supreme Court to report on if they touch upon the
jurisdiction of the courts. The Suprenme Court gives expert
opi nion, as representative of the Suprenme Court sone judges take
part in the work of codification commttees.

19. These opinions belong to the activity of the Suprene Court,

and not to the individual judge.



F — ALLOCATION OF DUTIES AND RELATIONSH P BETWEEN COVPETENT
BCDI ES

20. Yes, the Suprenme Court has several neans to ensure uniform
application and interpretation of law. If there is a divergence
in the case law or between |ower courts, the president of the
Suprene Court, the |eader of the adm nistrative division of the
Suprene Court, or the head of the panel in the Suprene Court can
bring in action a special procedure for the unification of the
| aw. The judgenent which is binding to the courts is passed by an
extended panel of five or seven judges. The Admnistrative
Division of the Suprenme Court adopts non-binding opinions
regul arly. Judgenents in individual cases are published, so the
Suprenme Court’s practice influences the judiciary.

|1 — HOW ARE ADM NI STRATIVE ACTS AND ACTIONS REVI EVWED BY THE
COURTS?

A — ACCESS TO JUSTI CE

21. It is essential that proper renedies in the proceedings
before the adm nistrative authority be exhausted.

22. Anybody (natural or |Ilegal person) whose rights or |ega
interests are directly affected by an admnistrative act can

bring a case to the court.

23. The action has to contain the factual and |egal reasons but
the court exam nes ex officio whether the plaintiff’s rights or
interests are affected by the adm nistrative act. Paragraph 98 of
the Act on the protection of the environnent gives access to

courts for environmental associations in environnental issues.



The Public Prosecutor’s O fice can suit when the client is not

able to protect his/her rights.

24. A review nust be asked within 30 days of the delivery of the
decision. The tinme-limt is the same in the case of action
agai nst inactivity fromthe date when the authority had to fulfil

its duty.

25. Any final decision of authorities can be attacked at the
court. Approximately 50% of acts of prelimnary nature can be
appeal ed, and also challenged directly before the court. Oher
acts of prelimnary nature are reviewed indirectly, in the

revi ew procedure of the final adm nistrative decision.

26. No nore screening procedures. The Constitutional Court
annul l ed these rules |last year explaining that the Suprene Court
can not refuse a review in an individual case reasoning wth

general aspects of fundanental inportance.

27. The action nmust be filed in witing. The plaintiff has to
encl ose the copy of the chall enged decision, or has to give the
main dates of it. It nust state the infringenent of law The
plaintiff has to present the relevant facts and his/her reason
why and how far he/she chal |l enges the deci sion.

28. Not yet.

29. A court fee in formof duty stanps anobunting to 16 500 Ft (-~
66 €) is paid for an action against the adm nistrative deci sion,
and 36 000 Ft (~ 140 €) for the review of the Suprene Court.
There is a higher fee for cases where the obligation of the

authority is a paynent (taxes, costuns, fines), 6% of the



chal | enged sum but can not be nore than 900 000 Ft (~ 3600 €) in
first and second instance and 2 500 000 Ft (~ 10 000 €) at the
Suprene Court. Fees are paid only after the procedure in

adm ni strative cases.

30. A party (both plaintiff and authority) has to be nandatorily
represented by an advocate only before the appeal court and the

Suprene Court.

31. The plaintiff can ask for legal aid and cost-free permt from
the court which deals with the admnistrative cases. Ganting
this allowance depends on the financial resources of the
plaintiff. A decision of the court refusing this allowance can be
appeal ed.

32. There is no such provision.

B — MAIN TRI AL

33. The review procedures against prelimnary decisions of
authorities are non-1litigious pr ocedur es. | f a fina
adm nistrative decision is reviewed, there is an oral hearing.
Parties can ask for a closed trial. European standards are
guaranteed. Evidence is given by the parties, the court produces
evidence if the validity of acts is under discussion.

34. Judges who are affected by the adm nistrative case can not
take part in the procedure and have to notify the president of
the court about this fact. If the judge is liable to be biased,
anot her panel makes the judgenent. Judges who worked earlier at
an administrative authority before having been appointed to be a

j udge can not deal with cases of this authority for two years.



35. The action can be nodified until the end of the first hearing
at first instance. Modification nmeans to give another direction
to the review Deepening the argunentation or referring to a new
paragraph won't be considered as nodification of the action.
After the application has been lodged it can not be changed at

t he Suprene Court.

36. All clients of the adm nistrative procedure and anybody who
is affected by the administrative decision can intervene until
the end of the last hearing at first instance. The court decides

whet her it accepts the intervention or not.

37. There is no right for a representative of the State to

intervene in judicial review proceedi ngs.

38. There is no such institution, but the Public Prosecutor’s
Ofice controls the admnistration, and can “appeal” against
admnistrative decisions. If it is not accepted the Ofice can
file a suit against the decision.

39. If the authority nodifies its decision in a way that it
becones satisfying for the plaintiff, the latter may wi thdraw his
recourse. The parties can settle the dispute by an agreenent. |If
the plaintiff dies and the case was not personal bound, the

successor can continue the procedure.
40. Yes.
41. Parties are responsible for providing evidences except when

the validity of the acts is wunder discussion, and when the

protection of a mnor requires it. The burden of providing



necessary evidence afflicts the party whose interest it is to

prove the facts.

42. CGenerally the oral hearing is open to the public. Taking into
account the declaration of the parties the judge deci des whether
or not it is possible to take photos, video or audio records at
the court room Data of private |ife or business can justify
hearings in canera. Oral hearings are conducted in the sane way
as civil law cases. Parties can express their opinion; can ask
guestions of the other parties, wtnesses, experts. At the end
they express their views and final proposals. Judgenent is

announced and a shortly reasoning is given.

43. Only the single judge alone or the panel passes the
judgenent. The panel deliberates in secret at the discretion of
t he j udges.

C — JUDGVENT

44, Judgenents contain factual and |egal grounds, evidence and
usually deal wth the relevant objection raised. The explanation
of the reasons nust be sufficient to enable the parties to
understand it.

45, Reference norns are usually national provisions, but also the

Constitution, Conmmunity |aw and juri sprudence.

46. The parties have to suggest the factual and |egal grounds
upon which a decision nay be held unlawful. The court does not
usually conduct any inquiry of its own. The court overrules

di scretionary adm nistrative decisions when they can be decl ared



unlawful. The higher court can change the |ower instance

j udgenent, or can nodify the reasoning too.

47. The losing party bears the costs of the successful party, but
if they both are partly successful and losing, the court nay

order that each party bear its own cost.

48. At first instance the decision is taken alnost always by a
single judge, at second instance and at the Suprene Court by
three judges. There is a new provision that came into force on 1
Novenber 2005, which authorizes the single judge at first
instance to order that a panel should deal with the case if it
seens to be conplicat ed.

49. Yes. There is a vote where the opinion of the majority wll
be the judgenent. The dissenting opinion can be attached in a
cl osed envel ope which can be read only by the higher court pane

if there is an appeal or review of the Suprene Court.

50. Judgenents are always announced in public and delivered in
witing. The court puts down its ruling in witing within 15 days

of its pronouncenent and then delivers it.

D — EFFECTS OF DECI SI ONS AND EXECUTI ON OF JUDGEMENT

51. The judgenent binds only the parties of the proceeding. The
uni fication judgenment of the Suprenme Court has a binding effect

for all courts.

52. No, courts can not limt the effects of the judgenent in

tine.



53. According to a new national provision the admnistrative
decision made (by the court) in a repeated procedure my be
“invalid” if it is controversial with the judgenent. In this way
it is guaranteed that the judicial opinion of courts are
i npl enented by admnistrative authorities. In the case of

inactivity the authority can be fined.

54. There are strict terns for the courts. The first trial nust
be hold within 60 days. The court puts down the ruling in witing
within 15 days of its pronouncenent and then delivers it. If the
case is not finished in reasonable tine, the parties are enabl ed

for conpensati on.

E — REMEDI ES

55-56. Asylum cases are handled exclusively by the Muinicipal
Court of Budapest, there is neither an appeal nor extraordinary
remedy against its judgenent. Roughly 80-90% of all cases are
finished at the county courts at first instance. There is a right
to appeal only where the adm nistrative decision was nade by a
mnistry or by an organ that has conpetence for the whole country
(public procuration cases, conpetition law cases e.g.) - such
cases constitute about 10% of all cases. These cases are handl ed
at second instance by the Appeal Court of Budapest. There is a
possibility for an extraordinary renedy at the Suprene Court in
every case. In the <course of an extraordinary renedy the
| awf ul ness of the final judgenent is exam ned. The Suprenme Court
has exclusive conpetence to review decisions of the Nationa

El ection Council in election disputes.

F — EMERGENCY PROCEEDI GS AND SUMVARY JURI SDI CTI ON APPLI CATI S FOR
| NTERI M RELI EF



57. Yes, cases of exceptional urgency are listed by law (issues
of authority of guardians, disputes relating to elections etc).

Upon request the plaintiff can be awarded a dilatory effect if
the execution of the decision would nmean an irrecoverable harm
for the plaintiff and it is nore significant than the interest of

t he public.

58. Request for suspension of the execution has to present the

threat of serious harm

59. Yes, cases of exceptional urgency are listed by law (issues
of authority of guardians, disputes relating to elections etc).
There is a strict tinme-limt for having a hearing and passing the

final decision

I11- CAN ADM NI STRATIVE DI SPUTES BE SETTLED BY NON-JUDI Cl AL
BCODI ES?

60. Yes, the authority can revoke or nodify its decision during
the procedure before the court and within one year after the
deci sion was delivered, but can not trespass on acquired rights
in good faith. |If the plaintiff is satisfied wth the new
deci sion, the procedure is stopped.

61. The Onrbudsnman has no conpetence in court cases. His/her
recommendati on can prevent an action. Mediation is not a nmnust
before an action in the adm nistrative area.

62. There is no arbitration in the adm nistrative field.

|V — ADM NI STRATO N OF JUSTI CE AND STATI STI C DATA



A. Financial resources made available for the review of
adm ni strative acts?
63. The expenses of admnistrative justice are not nonitored

separately.

64. Approxi mately 2600 judges and judicial officers work at

t he Hungarian courts.

65. Less than one hundred judges work in admnistrative justice.

66. Every panel at the Supreme Court has a trainee-judge
assistant (they are graduated fromthe faculty of |aw) who works
for 2-4 years at the sanme panel; sone of them help in research
and translate. For shorter tine all judges have such assistants.

67. Al courts have libraries where judges can find antiquarian
and up to date legal literature. Every nonth a bulletin is
published with informati on on new articles and books.

68. There is an internal Internet portal where applicable |aw,
data basis of judicature is available. Al judges have access to
the Internet, so European |aw, other docunents, and e-mail
addresses of all judges can be find. It is planned to nmake the
dat a base of judicature public.

69. Yes, every court has a website. The website of the Suprene

Court, www.lb.hu contains the nost inportant judgenents.

B — Oher statistics and figures



70. In 2003 there were 25550 and in 2004 there were 24711 new
applications at the county courts and the capital court. In 2003
the Supreme Court received 2124 new cases, in 2004 the nunber of

cases at the Suprenme Court fell to 1074.

71. Both the county courts and the capital court as well as the
Suprene Court finished approximtely the same nunber of cases as

the yearly new applications.

72. The percentage of cases not disposed of by the county courts,

the capital court and the Suprene Court is not significant.

73. The length of the proceedings before lower courts is less
t han one year, at the Suprene Court 6-8 nonths.

74. Qut of all applications the county courts and the capital
court annull ed 10-20% of adm ni strative deci si ons.

75. The litigations concern the following fields: tax and custom
cases (25%, social insurance (25%, land registration cases
(159, building and planning (5% . Media cases, bank and stock
control, public procurenent, environnent, forest adm nistration

asylum expropriation and police admnistration (less than 5%.

C — THE ECONOM CS OF ADM NI STRATI VE JUSTI CE

76. No, in spite of the fact that as a result of certain court
decisions the public budget has had to pay great anounts in

soci al cases.






