ADM NI STRATI VE JUSTI CE I N EUROCPE

Questionnaire on the inventory and typol ogy of review by the courts
of adm nistrative authorities in the 25 Menber States of the
Eur opean Uni on.

Aimof this questionnaire

The aimof this questionnaire is to know as precisely as
possi bl e whi ch are the nodes, bodies, and ways of controlling
adm ni strative acts and action in the 25 Menber States of the
Eur opean Uni on

In view of the diversity of the |legal systens of these Menber
States, these questions try to enconpass the various situations, but
al so to obtain detailed answers to particul ar cases.

For certain questions, additional explanations are provided in
italics below it. These explanations incorporate elenents from
Recomrendati on R (2004) 20 of the Committee of Mnisters of the
Counci | of Europe (see in annex).

When it is possible, answers to these questions should
systematically stress the difference between the hi ghest appeal

courts/suprene courts and |l ower courts or tribunals.

Answer s

17 Novenber 2005

Aut hor: Jack Kleijne, Research Departnment of the Council of State of
t he Net her | ands

Prelimnary Questions

1. Could you give the main dates in the evolution of the review

of decisions and acts of adm nistrative authorities?

The history of administrative justice in the Netherlands is
descri bed below. As views differed on an acceptabl e division of
duti es between the judiciary and the adm nistration, the question of

whether it was desirable and practicable for independent courts to




have general jurisdiction to hear disputes between citizens and the
authorities about the latter’s acts and actions renai ned disputed in
the Netherlands until well into the 20th century. This led to the
adoption of ad hoc solutions in cases where the need for judicial
review prevail ed. The evol ution of adm nistrative justice has

t herefore been marked by a pieceneal division of jurisdiction

bet ween admi ni strative and judicial bodies that resulted in a

veritabl e jungle of review procedures.

The solution chosen in many areas of adninistrative | aw was
admnistrative review [adm nistratief beroep], i.e. aright to apply
to a different (higher) adm nistrative authority for review of a
decision. This review authority could substitute the attacked
decision by its own decision. Oten there was also a further right
to appeal to the Crown, in which case the final decision rested with
the Crown. To ensure the independence of the ruling in such cases,
the Crown based its decision on an opinion subnmitted by the

Adm ni strative Disputes Division of the Council of State [Afdeling
geschillen van bestuur van de Raad van State] follow ng an
adversarial procedure as regulated in the Council of State Act of
1861. If the Crown decided not to followthe opinion, it had to
comply with special rules ("justice retenue"). "Contrary decisions"”

as they were called, were rather rare. Less than o,5%

After the principle of independent administrative justice (i.e.
judicial review of adninistrative acts and actions) was accepted in
1887 — in article 154 of the Constitution of those days — proposals
were made for the introduction of a general systemof administrative
justice, but they were never inplenented. |Instead, provisions were

i ntroduced pieceneal in fields where administrative justice was
accepted on account of the highly binding nature of specific
statutory rules and there was no di sagreenment about the authority to
be given jurisdiction (the usually specialised nature of the
authority helped to inspire confidence). This conpartnentalisation
of adm nistrative justice was strengthened by — and itself in turn
strengt hened — the sector-oriented devel opnment of substantive

admnistrative law, in which general norns and doctrines pl ayed



little part.

The deci sions of specialised tribunals established to hear
applications for review of tax cases evolved into a separate tax
jurisdiction, which was |later assigned to the Courts of Appeal

[ gerecht shoven] and the Court of Cassation [Hoge Raad, Hi gh
Counci | 1] .

The administration of justice in social security cases was
originally assigned to specialised tribunals, which were |ater
integrated by the Social Security Appeals Act of 1955 statute into
tribunals spread throughout the Netherlands. The appeal court has
been the Hi gher Social Security Court [Centrale Raad van Ber oep?]
since 1902. Social assistance disputes were not added to the
jurisdiction of this court until 1 January 1994. Before that date
appeal in such disputes lay to the Crown, since 1863 the

Adm nistrative D sputes Division of the Council of State.

Cases involving the | egal position of public servants were heard at

first instance by public service tribunals, which had the sane

president as the social security tribunals. Appeal lay to the CRvB.
The Food Supply Tribunal was established for economc

adm nistrative law in 1941. Wen the regulatory industrial

organi sati ons were established under public lawin the 1950s its

jurisdiction was transferred to the Adninistrative Court for Trade

and I ndustry [College van Beroep voor het bedrijfsleven® . The core

function of the CBB has now changed fromthe supervision of

regul atory industrial organisations to regulatory and subsidy | aw

and disciplinary |aw.

Just as in the tax field, adm nistrative jurisdiction in other areas
of the |l aw was sonetinmes assigned to the ordinary courts (i.e. the
district courts and courts of appeal and the Suprene Court as

provided for in the Judiciary (O ganisation) Act since 1838).

! Hereinafter: HR
2 Hereinafter: CRVB.
% hereinafter: CBB.



As tinme passed, the willingness to accept the many gaps left by this
fragnmentation dimnished. This was why general, supplenentary

adm nistrative jurisdiction was created in the 1960s and 1970s.

Al though this filled the gaps (once again within certain limts), it

left the existing jurisdictions intact.

The Admini strative Decisions (Review) Act [Wt beroep

admi ni strati eve beschi kki ngen] of 1963 still conferred jurisdiction
on the Crown. However, the Adninistrative Decisions Appeals Act of
1975 gave jurisdiction to hear appeals to the Judicial Division of
the Council of State, which was established at that tine. Like the
Adm ni strative Decisions (Review) Act, the Adninistrative Decisions
Appeal s Act related only to individual adm nistrative decisions

(" beschi kki ngen"). From 1975 onwards it becane customary in new
statutes to take for granted the jurisdiction created under the
Adm ni strative Decisions Appeals Act by not making any speci al
provision for judicial review.* As a result, the Judicial Division
qgui ckly evolved into the general adm nistrative court for the

Net her | ands.

The General Administrative Law Act® entered into force on 1 January
1994. This statute regulates the |aw of adm nistrative procedure
and, to an increasing extent, substantive general adm nistrative

| aw. The system described at | has applied since then.

2. Does the review by the courts of administrative acts and
actions aimto submt administrative authorities to | aw and
protect individual rights, in other words to the rule of |aw?
Alternatively, is it only a review of the good functioning of
t he admi ni stration?

The review by the courts of adm nistrative acts and actions is
intended to protect the rights of the appellants against the

adm ni stration. The adm nistrative authorities nust conply with both

* This historical survey is taken fromM Schreuder-V ashl om "Rechtsbescherning en
bestuurlijke voorprocedure" (Judicial review and adm nistrative preprocedure)),
Deventer, 2003, pp. 9-13.

5 Hereinafter: Awb, Al gemene wet bestuursrecht.



statute law and unwitten | aw. However, the review of the acts and
actions of administrative authorities is not intended as a general

review of the lawful functioning of the adm nistration.

3. What is the definition of an administrative authority in your
country? Does this definition include all public legal entities

and private legal entities exercising public authority?

"Adm ni strative authority" nmeans (a) an organ of a |legal person that
has been established under public law or (e.g. the State, province,
muni ci palities, water-board districts)(b) another person or body
which is invested with any public authority (section 1:1, subsection
1 Awb).°

4. Is there a classification of administrative acts in your
country? The usual classification identifies individual acts and
general normative acts. It separates unilateral acts and
contracts awarded by administrative authorities.

In Dutch | aw deci sions of adm nistrative authorities are classified

in accordance with the follow ng schedule.” Section 1:3 Awb defines

® Article 1:1

1. "Administrative authority" neans:

(a) an organ of a legal entity which has been established under public | aw, or
(b) another person or body which is invested with any public authority.

2. The following authorities, persons and bodies are not deened to be

admi nistrative authorities:

(a) the legislature;

(b) the First and Second Chanbers and the Joint Session of the States General;
(c) independent authorities established by |aw and charged with the administration
of justice, and the Council for the Judiciary;

(d) the Council of State and its divisions;

(e) the CGeneral Chanber of Audit;

(f) the National Orbudsman and Deputy Orbudsnen;

(g) the chairnen, menbers, registrars and secretaries of the authorities referred
to at (b) to (f), the Procurator General, the Deputy Procurator General and the
Advocates Ceneral to the Supreme Court, and conmittees conposed of menmbers of the
authorities referred to at (b) to (f).

An authority, person or body excluded under subsection 2 is nonethel ess deened to
be an adm nistrative authority in so far as it makes orders or perforns acts in
relation to a public servant not appointed for life as referred to in 1 of the
Central and Local Covernnent Personnel Act, his surviving relatives or his
successors in title.

" Van Wjk, "Hoofdstukken van bestuursrecht", The Hague, 2005, p. 153.
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DECI SI ONS OF ADM NI STRATI VE AUTHCORI TI ES

/\

physi cal acts

| egal acts

internal |egal acts

external |egal acts

etc.

external |egal acts under
private | aw

external |egal acts
under public |aw
("orders")

etc.

mul tilateral "orders"

uni | ateral "orders"

N\

etc.

orders of general scope

general |y
bi ndi ng
regul ati ons

policy rules

pl ans

ot her orders
of genera
scope

deci si ons
(" beschi kki n-
gen")

8 Article 1: 3

nistrative decision" means an order which is not of a genera

means a witten decision of an admi nistrative authority constituting a

ication" neans a request by an interested party for an order.

1. "Order"

public |aw act.

2. "Adm

including rejection of an application for such an order.
3. " Appl

4. "Policy rule" nmeans an order,

|l ays down a genera

not being a generally binding regulation,

rule for weighing interests,

determ ning facts or interpreting
statutory regulations in the exercise of a power of an adnministrative authority.

nat ure



CGenerally binding regulations: "lois au sans matériel" edicted by

adm ni strative authorities.

Policy rules: in French "circul aires".

Whet her or not acts of administrative authorities can be chall enged
depends on their classification:
deci si ons, plans and ot her orders of general scope can be
chal | enged,;
general ly binding regulations and policy rules cannot be
chal | enged (section 8:2 Awb)?®;
multilateral "orders" may be challenged only in accordance with

t he doctrine of "acte détachabl e".

I — WHO REVI EW6 ADM NI STRATI VE ACTS?

| — What administrative authorities and adm nistrative courts review

deci sions of admnistrative authorities?

The expression "adninistrative acts" nay be understood in
accordance with Recommrendati on R (2004) 20 of the Conmittee of
M nisters to Menber States on judicial review of adm nistrative
acts, that is to say: "legal acts — both individual and normative —
and physical acts of the adnministration taken in the exercise of
public authority which nay affect the rights or interests of natura
or |l egal persons; situations of refusal to act or an omission to do
SO0 in cases where the adm nistrative authority is under an
obligation to inplenment a procedure following a request". It is also
possible to refer to Resolution R (77) 31 on the protection of the

individual in relation to the acts of adm nistrative authorities.

° Article 8:2

No appeal nmay be | odged agai nst:

(a) an order containing a generally binding regulation or a policy rule,

(b) an order repealing or laying down the entry into force of a generally binding
regul ati on or policy rule,

(c) an order approving an order, containing a generally binding regulation or a
policy rule or repealing or laying down the entry into force of a generally binding
regul ation or a policy rule.



NB Al t hough under "Recommrendation R (2004) 20" "adm nistrative acts"
are, strictly speaking, taken to include physical acts of the

adm nistrative authority, | will confine ny answers to "orders",

i.e. legal acts (orders of general application or decisions in

i ndi vi dual cases) under public law (section 1:3, subsection 1 Awb).
An "order" includes a refusal or failure to make an "order" (section
6:2 Awb). ! In the great majority of cases action can or will be
taken against the adninistration only when there is an express

"order".

Only the civil courts are conpetent to hear cases involving | oss or
damage caused by physical acts of the administration. Were | oss or
damage is caused by "orders", the adnministrative courts have had
jurisdiction since the late 1990s as the result of several |andmark
judgnents. For the tine being, the civil courts al so consider that

t hey have jurisdiction.

Below | will set out the rules governing the |aw of administrative
procedure as contained in the Awb. Cccasionally | will also refer to

provi sions of specific statutes.

A — COVWPETENT BODI ES

A — Conpetent administrative authorities and adninistrative courts

5. Is the review of admi nistrative acts undertaken by genera
bodies related to the adm nistrative authorities, and simlar to
courts? [In the affirmative, please refer to questions 21 and
61] .

The procedure starts with an objection which may (or rnust) be | odged
with the adninistrative authority concerned. The "order" is then

reconsidered in the light of the objection (section 7:11, subsection

YaArticle 6:2

For the purposes of statutory regul ati ons governi ng objections and appeals, the
follow ng shall be equated with an order:

(a) a witten refusal to make an order, and

(b) failure to nmake an order in due tine.



1 Awb). ! Where appropriate, the administrative authority may decide
on the basis of the reconsideration to rescind the contested "order"
and, in so far as necessary, nake a new one replacing it (section
7:11, subsection 2 Awb).

In alimted nunber of cases no objection can be | odged, but
application can be nmade to another "higher" adninistrative authority
for review of the decision. Such an administrative authority has
much the sane options open to it as an authority hearing an

obj ection. '? 13

An interested party may apply to an i ndependent court for judicial
review of the decision taken in pursuance of the of objection or the

application for adm nistrative review. See answer to question 6.

6. Could you describe the organi zation of the court systemin
your country, indicating which courts or tribunals are conpetent
to hear disputes concerning acts of the administration? If
possible, try to respect the pattern hereafter.

If all the courts are conpetent to review admnistrative
acts, specify whether such reviewis reserved to specialized
courts or tribunals for admnistrative disputes. If this review
is assunmed by several kinds of courts, present a basic chart of
tribunals in charge of this control

If judicial review of adm nistrative acts and action is
assuned by all courts, specify if it is reserved to highest

courts or if it can be exerted by |lower courts? In each

YaArticle 7:11

1. If the objection is adm ssible, the disputed order shall be reviewed on the
basi s thereof

2. In so far as the review provides grounds for so doing, the admnistrative
authority shall rescind the disputed order and, in so far as necessary, nmake a new
order replacing it.

YArticle 7:25

In so far as the appeals authority considers that the appeal is adm ssible and

wel | -founded, it shall annul the disputed order and, in so far as necessary, nake a
new order replacing it.

13 No objection or application for adninistrative review can be | odged in cases
concerni ng spatial planning or environnental law. In these matters "orders" may be
chal | enged when they are in their draft stage. The final "orders" may be attacked
directly before the administrative courts.



situation, is the review assigned to specialized chanbers for
admi ni strative affairs?

If review by the courts of administrative acts and action is
assuned by administrative tribunals, describe the jurisdictiona
organi zation, indicating if this control is the exclusive
conpet ence of general adm nistrative tribunals or whether it is
assigned in part to specialized administrative tribunals
conpetent to hear specific types of dispute (concerning, for
exanpl e, pensions, taxes, immgration and nationality matters,
enpl oynent) .

If there is a constitutional court in your country, specify
whether it is conpetent to review adm nistrative acts and
action.

At first instance

As a rule, the administrative | aw sectors of the 19 district courts
are conpetent to hear disputes in all areas of administrative |aw
(after conpletion of the objection and adninistrative review
stages). However, there are two exceptions to this. The

Adm nistrative Jurisdiction Division of the Council of State

[ Af del i ng bestuursrechtspraak van de Raad van State®¥] administers
justice at first and sole instance in cases concerning spatial

pl anni ng | aw and environnental |aw '* The CBB administers justice at
first and sole instance in applications for the review of decisions
of regulatory industrial organisations under public law. In
addition, sone statutes provide for a right to apply directly to the
CBB for review of a decision.?*®

On appeal
Appel l ate jurisdiction is divided anong a nunber of courts:
(a) tax cases: the courts of appeal, with the possibility of

cassation by the HR

4 Hereinafter: ABRVS.

1 1n 1994 the Adninistrative Jurisdiction Division replaced the existing
Adm ni strative Disputes Division and the Judicial Division.

% The system of |egal redress against administrative fines for traffic offences is
di sregarded here.
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(b) soci al
CRvB;

(c) administrative law in econom ¢ cases:

(d) other cases:

Adm ni strative justice in the Netherl ands:

ABRVS.

i nsurance cases and cases involving public servants:

CBB 17

Prelimnary
procedure
before adm n-
istrative
bodi es
(conpul sory)

- objection procedure before the adm nistrative
authority that made the disputed "order" (usual

pr ocedur e)

- or application for admnistrative reviewto
anot her administrative authority (in very
exceptional cases)

!

'

!

t he

Fi r st ABRvVS CBB adm ni strative
i nst ance | aw sectors of
district courts
("orders" of
(spati al regul atory
pl anni ng, industri al (all other
envi ronnent al organi sations) "orders")
CaseS) /l\‘
Appeal CBB CRvB court of ABRVS
appeal
(soci al (tax | aw
security and sector)
(econonic public
adm ni stra- service (all other
tive law) cases) (tax cases) cases)
I I l
\ 4 v
Appeal in HR HR HR
cassation (tax
di vi si on)
(very (very (in all
exceptional) exceptional) cases)

Y 1'n exceptional cases in categories (b) and (c), appeal in cassation may lie to

t he Suprene Court,
tax law or civil

11

nanely for the interpretation of ternms that also play a role in
law (e.g. "pay" and "enpl oyee").



B — RULES GOVERNI NG COVPETENT BCDI ES

7. If the review of admi nistrative acts and action lies within
the conpetence of the ordinary courts, is that conpetence
delimted by texts (such as a Constitution, or parlianentary

| egi sl ation) or by case |aw?

Some of the adnministrative courts referred to in the answer to
guestion 6 are ordinary courts, nanely the district courts
(administrative |law sector), the courts of appeal (tax division) and
the HR (tax division). However, their power to review adnm nistrative
acts is regulated in the specific statutes nmentioned in the answer

to question 8.

8. If the review of adninistrative acts is carried out by

adm ni strative courts or tribunals, are the existence,

conpet ence and duties of those courts or tribunals governed by
specific rules? Are such rules set out in texts or in the case
| aw?

The power of reviewis regulated in specific statutes such as the
Awb, the State Taxes Act, the Council of State Act, the Soci al
Security Appeals Act (the appellate jurisdiction of the CRvB),
various statutes relating to administrative law in econonmic nmatters
and the Administrative Jurisdiction (Trade and | ndustry) Act.
Practical ly speaking, chapter 8 of the Awb is always applicable, the

specific statutes contain only mnor variances.

C — | NTERNAL ORGANI ZATI ON AND COWMPOSI TI ON OF COMPETENT BODI ES
9. If judicial reviewis assuned by ordinary courts, describe
their internal organization and specify if they conprise

speci al i zed chanbers, and how t hese are conposed.

Provi si ons governing the organisation of the admnistrative | aw

sectors of the district courts are contained in the Judiciary

12



(Organi sation) Act. These provisions deal with the staff of the
courts, the court nanagenment boards and the deci si on-nmaki ng
procedure. Section 20 provides that a district court has four
sectors: admnistrative law, civil law, linmted jurisdiction and
crimnal law. The adm nistrative | aw sector has three-judge and

si ngl e-j udge divisions. The courts of appeal have civil |aw,

crimnal law and tax | aw sectors. Here too there are three-judge and

si ngl e-j udge di vi si ons. *®

10. If judicial reviewis assuned by administrative courts,
present their internal organization. Distinguish between the
hi ghest and the |l ower courts. Could you provide a chart or a

di agranf?

(a) ABRvVS

The ABRvS has four chanbers: spatial planning, the environnent,
general appeals and appeals in inmmgration and asyl um cases. Cases
may be heard either by a three-judge chanber or by a judge sitting
al one. The ABRvS has a support staff of 190 | awyers (FTEs).

(b) The CBB has two sections, each of which has nore or less the
sane jurisdiction. Cases may be heard either by a three-judge
chanber or by a judge sitting alone. The CBB has a support staff of
approxi mately 13 | awyers (FTEs).

(c) The CRvB has three sections, each of which consists of

di visions. Each division deals with a particular type of case. Cases
are heard by a three-judge chanber. The CRvB has a support staff of
approxi mtely 43 | awers (FTES).

8 The requested information on this subject is not received yet fromthe tax
division of the HR This information will be send to you on a |ater nonent.
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D — JUDGES

11. Do the judges who review adm nistrative acts belong to a
specific category? Specify whether different categories of
judges exist according to the various kinds of control of

adm ni strative authorities.

(a) The judges of the district courts and the justices of the courts
of appeal and the HR are nenbers of the ordinary judiciary. They nay

circulate anong the different sectors of a court.

(b) The justices of the CRvB and the CBB are al so nenbers of the

ordinary judiciary.

(c) The nenbers of the ABRvS form a separate category, which can in

turn be divided into two subgroups:

(i) approximately 25 State Councillors, who are full-tinmers and
whose duties invol ve advising on both |egislation and
adm ni stering justice; they include a few non-lawers, who may,
however, not act as presiding judge of a chanber or sit alone to
hear cases;

(ii)approximately 30 Extraordinary Councillors, who are part-tiners
(50, 60 or 80% and all of whomare | awers; generally they do
not have a different permanent job.*?

The two categories of State Councillor have the sane rights.

12. How are judges in charge of judicial review of

adm ni strative authorities recruited?

Specify if this recruitnment is nade by regul ar or exceptional
conpetitive exam nation, or by vocational selection?

Di stinguish, if need be, between courts.

Judges of the district courts are selected by a conmittee for the

recruitment of menbers of the judiciary; they are nom nated by the

9 Wth the exception of the presidents of the CRVB and the CBB and a nenber of the
tax division of the HR, who do, on the other hand, not have a fixed part-tinme job
with the ABRvS.

14



Court for life. As regards the training of these judges, see the

answer to question 13.

Judges of the district courts can apply for the position of justice
at the courts of appeal, the CRvB or the CBB. Generally speaking,
only admi nistrative judges are eligible for appointnment to appellate
admi ni strative courts. By the sanme token, administrative judges

wi t hout experience of civil or crimnal law are not usually eligible
for appointnent as justices of a court of appeal. Hitherto, tax
judges at the courts of appeal could not be recruited fromthe ranks
of district court judges as the tax sectors at these district courts

have only recently been instituted.

Not all of the justices of the CRvB and the Trade and the CBB are
appointed fromthe district court judges; the others are | awers who
have previously held a different kind of job, for exanple in public

adm ni stration or at a university.

The State Councillors also have a varied background. They include
quite a lot of fornmer professors as well as sone forner politicians,
judges and civil servants and the occasional ex-attorney or ex-

mayor. They are appointed by the Court for life.

13. What is the professional training of judges in general?

In general, there are two different courses: the first is a 6-year
course for lawers who do not have at | east six years’ experience as
a legal practitioner ("the RAIO course") and the second is a shorter

course for lawers who do have this experience ("the R O course").

The 6-year course covers all aspects of court work, including that
of the prosecutors. During the course the trainees al so spend a
one-year placenent in a |legal profession other than the judiciary.
Trai nees on the shorter course usually spend their placenents in two
sectors of the court in question. Trainees of both categories are

supervised in presiding over court hearings and drafting judgnents.

15



14. How is their career structure organi zed? Briefly describe

the nodes of pronption for length of service or nerit.

Menbers of the judiciary are pronoted only if they choose to apply
for pronotion and obtain the requisite qualifications. There are no
senior judicial posts that carry a formof automatic pronotion.
Judges can be appointed as vice-president of a court. In genera
there is one vice-president who is responsible for managerial and
organi sati onal duties and another who is responsible for duties of a
nore legally substantive nature.

15. Howis their professional nobility organi zed? Do judges
nove fromcourt to court? Is it possible for a nmenber of the

judiciary to take up a position in the public adm nistration?

There is no established policy of professional nobility. Some judges
remai n a pernmanent nenber of "their" court and others switch to
anot her court (whether or not higher) court within the ordinary

court system ?°

some nenbers of the judiciary also switch fromthe
ordinary courts to an admnistrative court or vice versa. There are

no fixed career patterns in the Dutch system

E — ROLE OF COVPETENT BQODI ES

16. What are the different kinds of recourse agai nst
adm nistrative acts and action in your country?

Specify if the judge can overrule the act, nodify it, cance
a contract awarded by an administrative authority and a private
person. Indicate if he can al so award danages to a cl ai nant who
has suffered harm as a consequence of an act of the
administration (a fault comritted by the body).

You may wi sh to use the follow ng classifications. This
classification is usually based on the distinction between

20 pDistrict courts, courts of appeal and the HR
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review of the | awful ness of an act ("contréle de | égalité") and
full review

The review of | awful ness neans the court nay annul an
adm nistrative act or sinply declare what the lawis, or the
rights of the respective parties (this ains to determ ne the
nature, validity and scope of an act). W can distinguish the
review of the | awful ness of unilateral acts and the revi ew of
the legality of contractual acts.

Full review entails the power not only to annul the act, but
al so to award danmages for harnful adnministrative acts or
actions, and the reworking of an adninistrative decision. It is
now possible to add the power to order the administrative
authorities to do or not to do sonething.

On the question of dammges, that is to say public authority
liability, it is possible to distinguish between

extra-contractual liability and contractual liability.

(a) Application to the adm nistrative courts is in principle an
application for annulment. Its purpose is to obtain the full or
partial annul ment of an "order" of an administrative authority. If
an "order" is annulled on a procedural ground, the admnistrative
authority will generally have to nake a new one.?' If the "order" is
annul l ed on a substantive ground, there are basically two

alternatives: %2

2L |f it is a procedural defect which is not to the detrinent of any interested
party, the adm nistrative judge may hinself rectify the defect (section 6:22 AWB).

Article 6:22

An order agai nst which an objection has been nmade or an appeal has been | odged nay
be uphel d by the authority deciding on the objection or appeal, despite an
infringement of a procedural rule, if it is found that the infringenent has not
prejudiced the interests of the interested parties.

ZArticle 8:72

1. If the district court rules the appeal well-founded, it shall annul all or part
of the disputed order.

2. If an order or part of an order is annulled, the | egal consequences of the order
or the annulled part thereof shall be void.

3. The district court nmay determine that all or part of the |egal consequences of
the annul |l ed order or the annulled part thereof shall be allowed to stand.

4. |If the district court rules the appeal well-founded, it nay direct the

adm nistrative authority to nmake a new order or to perform another act in
accordance with its judgnent, or it may determine that its judgnent shall take the
pl ace of the annulled order or the annulled part thereof.
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(1) the admnistrative authority still has sonme latitude to
make a substantially new "order"; in such a case, the

admi ni strative court sinply quashes the existing one;?

(2) there is no longer any latitude since it is clear what
the new "order" nust be; in such a case, the court
itself makes the new "order"” to replace the one it has

annul | ed. %

The final decision in cases involving damages, administrative fines

and tax cases is generally taken by the court itself.

(b) In all cases the adninistrative court reviews all aspects of the
contested "order" to determine its legality (i.e. lack of conpetence
or breach of statute law or unwitten law). In so far as the statute
all ows the administration latitude to decide, the adm nistrative
court merely checks that this power has not been exercised in a

mani f estly unreasonabl e manner.

(c) The rel ationship between the appeal court and the court of first
i nstance can be disregarded. It should, however, be noted that an
appeal generally involves all aspects of the judgnment (i.e. issues
of fact and law). Only in inmmgration and asylum appeals is the

scope of review by the court severely restricted.

17. Do mechani sns exist for the delivery of a prelininary
ruling? (Apart fromthe procedure under Article 234 of the

Treaty establishing the European Conmmunity.) In such a

5. The district court may set the admi nistrative authority a tine limt for issuing
a new order or perform ng another act.

6. The district court nmay determine that a provisional remedy shall cease to have
effect at a later tine than the tine of judgnent.

7. The district court nmay determine that, as long as the admi nistrative authority
does not conply with a judgnent, an astreinte to be fixed in the judgnment shall be
payabl e by the legal entity designated by the district court to a party desi gnated
by the district court. Articles 61la to 611i of the Code of Civil Procedure shal
apply nmutatis mutandis.

2 An administrative court nmay set the administration a time-linmt for this purpose
if necessary supported by a penalty payment for failure to conply. See section
8:72, subsections 5 and 7, Awb.

24 To this extent the Netherlands has a mixed formof “"recours en annul ati on" and
"plein recours"; it is sonmetinmes qualified as "recour en annul ation enrichi"
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nmechani sm many bodies (ordinary jurisdiction, financial
jurisdiction, constitutional court or non-jurisdictional body)

determ ne the nature, validity and scope of an act.

18. Does a conpetent body have only judicial functions or does
it al so have an advisory role vis-a-vis the executive or the

legislature? In the affirmative, specify the various aspects of
these consultative functions, and if they are exclusive to the

body or the highest jurisdiction.

Only the Council of State has a role in addition to its judicial
function. This additional role involves providing advice to the
| egislator on statutes and to the Crown on orders in counci

(article 73, paragraph 1 of the Constitution).

The Council of State has to advise on the followi ng "legislative"

matters:
parlianmentary bills ("projets de loi");
draft orders in council;?
bills proposed by nmenbers of the House of Representatives
("propositions de loi";
ratification of treaties;

expropriation orders (but not on the anmount of conpensation).

In addition, the Council of State or one of its divisions nay be
heard on such matters as the government considers necessary.
Exanpl es are governnent policy docunments, government positions,
amendnents to |l egislation and al so the national budget (section 15a
of the Council of State Act).

% This also applies to draft "Kingdom statutes" and "Ki ngdom orders in council",
i.e. legislation which, put sinmply, applies not only to the Netherlands in Europe
but also to the Caribbean parts of the Kingdom (the Netherlands Antilles and

Ar uba) .
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19. Were the body plays both a judicial and an advisory role,
how are its respective duties organi sed?

Specify if a body can successively deal with a case in both
its consultative and judicial capacity. In this case, is it a
normal practice, and do nmechani sns exi st to nmake sure nenbers of
this body cannot serve in both a judicial and an advisory
capacity at the sane tinme?

Specify if the question of the conpatibility of such double
functions (consultative and judicial) with the right to a fair
heari ng has ever been rai sed before a national court or before
the European Court of Human Ri ghts.

Al ordinary State Councillors sit both on the full Counci
(consultative function) and in the ABRvS. A State Councillor who has
been involved in giving an opinion on the | awful ness or
constitutionality of a statute or order in council may not
subsequently sit as a nenber of the ABRVSto try a case in which
this same matter is raised afresh.? Al though the Council of State
Act does not yet contain a specific provision to this effect, this
is established practice. In fact, "same case" situations of this

kind are extrenely unconmon.

As the Adm nistrative Jurisdiction Division consists not only of
ordinary State Councillors (who al so advise on |egislation) but also
of Extraordinary State Councillors (who act only in a judicial
capacity), a chanber can al ways be fornmed which is

"Procol a & Kl eyn-proof".

F — ALLOCATI ON OF DUTI ES AND RELATI ONSHI P BETWEEN COVPETENT BODI ES

20. Do the highest appeal courts have an instrunment or a
procedure to ensure the harnoni sed and uniform application and
interpretation of |aw?

Specify whether it is possible for the highest appeal courts
to resolve divergences in the case | aw as between the various

26 See the judgnments in the cases of Procola (arrest no. 14570/89; ECtHR A326) and
Kleyn and others (arrest no. 39343/98, 39651/98, 43147/98, 46664/99; ECtHR
2003-V1).
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| ower courts. Indicate the appropriate proceedings. Are there
any proceedi ngs anal ogous to the French "avis contentieux"? (a
reference to the Conseil d Etat may, in certain circunstances,
be made by an administrative tribunal (first instance) or an

adm ni strative court of appeal for an opinion).

The first form of harnoni sati on and cooperati on between the highest
appeal courts in the field of adnministrative lawis the inforna
consultation that takes place in various forums established for this
purpose (of the external presidents’ consultations) consisting of
the President of the ABRvS, the Presidents of the CBB and the CRvB
and the Vice-Presidents of the civil |aw and tax divisions of the
Suprene Court. At staff level there is consultation between the

i ai son officers.

In 2004 the governnent announced the introduction of a bill to
establish an Administrative Law (Uniform Application) Chanber
spanni ng the ABRvS, the CBB and the CRvB. A chanber of this kind
woul d make it possi bl e, where necessary, to give well-publicised
gui di ng judgnents on general questions of adnministrative |aw and

admi ni strative procedure.

In practice, the highest admnistrative courts have proved well able

to prevent major divergences in the case | aw.

Il — HOWN ARE ADM NI STRATI VE ACTS AND ACTI ONS REVI EWED BY THE COURTS?

A. ACCESS TO JUSTI CE

21. How significant are the pre-conditions for access to the
courts in your systemof control of administrative authorities?
[ This question supplenents questions 5 and 61]

Specify if the obtaining of a prior adninistrative act or/and
the introduction of a prior recourse to admnistrative
authorities constitute preconditions for review by the courts.

Indicate if these preconditions are required in every kind of

litigation or only in certain types of dispute.
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This possibility is provided for by the Recormendati on R
(2004) 20, which indicates that natural and | egal persons may be
required to exhaust renedi es provided by national |aw before
having recourse to judicial review. The |length of the procedure

for seeking such renedi es should not be excessive (art. B.2.Db).

See the answer to question 5.

22. Who nmay bring a case before the court (natural persons,

| egal entities such as associ ations, conpanies, etc., |ocal

authorities or other adnministrative bodies or authorities)?
State whether it is possible in your country for there to be

proceedi ngs for judicial review in which both the applicant and

the defendant are "collectivités infra-étatiques".

Every interested party may | odge an application for review or appeal
to an administrative court. An interested party is a person whose
interests are directly affected by an "order" (section 1:2,
subsection 1 AWB).?" According to the case | aw such a person nust
have an:

- own

- objectively definable

- current

- personal interest

- and be directly affected

by the contested "order".

This is broader than the German case | aw but narrower than the

Fr ench.

2 Article 1:2

1. "Interested party" means a person whose interest is directly affected by an
order.

2. As regards administrative authorities, the interests entrusted to themare
deermed to be their interests.

3. As regards legal entities, their interests are deened to include the general and
collective interests which they particularly represent in accordance with their

obj ects and as evidenced by their actual activities.
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An interested party may be either a natural or a |egal person

Adm ni strative authorities too may qualify as interested parties
(section 1:2, subsection 2 Awb). The interests entrusted to themare
deenmed to be their own interests. General and collective interests
may only be defended by legal entities (section 1.2, subsection 3
Awb) .

It is quite possible in adm nistrative | aw proceedings for both the
applicant and the respondent to be part of the administration.

23. For every situation, specify the conditions that nust be
satisfied in order for an application for judicial reviewto be
admi ssi bl e.

Do persons or bodies that want to chall enge an adninistrative
act or operation have to denonstrate an interest in the
annul nent of this act, that they have a particular interest in
this annul ment? Do they have to prove that one of their rights
has been infringed?

It is possible to refer to Recommendati on R (2004) 20,
article B, 2°): "Judicial review should be available at least to
natural and | egal persons in respect of adm nistrative acts that
directly affect their rights or interests. Menber states are
encour aged to exarm ne whether access to judicial review should
not also be available to associations or other persons and

bodi es enpowered to protect collective or conmunity interests”

Bef ore the substance of an application for review or appeal can be
assessed by an administrative court, the requirenents for

adm ssibility nust have been satisfied. For exanple:

the application for review or appeal nust have been | odged in
good time (section 6:7 and section 6:24, subsection 1 Awb);?® 2°

Barticle 6:7
The time limt for subnmitting a notice of objection or appeal shall be six weeks

2 Article 6:24

1. Wth the exception of article 6:12, this division shall apply nutatis nutandis
if an appeal to a higher court or an appeal in cassation may be | odged.

2. Notwithstanding article 6:4, an appeal in cassation shall be instituted by
submitting a notice of appeal with the court against whose judgnent the appeal is
br ought .
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the court registry fee nust have been paid (section 8:41,
subsection 1 Awb in the case of review and the provisions of

specific statutes in the case of review and appeal);*°

the notice of appeal nust contain (a) a description of the
deci sion or judgnent that is challenged by the application for
review or appeal respectively and (b) the grounds for the
application for review or appeal (section 6:5, subsection 1,
openi ng words and (c) and (d) and section 6:24, subsection 1
Awb) . 3¢

P Article 8:41

1. Aregistry fee shall be levied by the registrar on the submttant of the notice
of appeal. In the case of a notice of appeal concerning two or nore related orders
or is submtted by two or nore submittants agai nst the sanme order, one registry fee
shall be payable. In this case the registry fee shall be the highest anmbunt due
under subsection 3 for one of the orders or fromone of the submittants
respectively.

2. The registrar shall informthe subnmittant of the notice of appeal that the
registry fee is payable and informhimthat the anbunt due nust be credited to the
account of the district court or paid to the registry within four weeks of the date
on which the comunication is sent. If the anount has not been credited or paid
within this period, the appeal shall be ruled inadni ssible, unless the subnmittant
cannot reasonably be held to have been in default.

3. The registry fee shall be

(a) EUR 37 if the appeal has been | odged by a natural person against:

(1°) an order made under a statutory regulation included in parts Band C, 1 to 25
and 29 of the Schedule to the Appeals Act,

(2°) an order regardi ng unenpl oynent or sickness benefit nmade in respect of a public
servant as such as referred to in article 1 of the Central and Local Governnent
Personnel Act, or a conscript as such as referred to in article 1 (b) of the
Conscripts (Legal Status) Act, their surviving relatives or their
successors-in-title, or

(3°) an order regarding benefit for permanent disability under a statutory
regul ati on under which the natural person is insured for a state disability pension
in respect of his disability, or an order made under article P9 of the Public
Servants' Superannuation Act,

(4°) an order made under the Rent Rebate Act,

(b) EUR 138 if the appeal has been | odged by a natural person agai nst an order
other than an order as referred to at (a), unless provided otherw se by act of
Parliament, and

(c) EUR 276 if the appeal has been | odged by another than a natural person

4. |f the appeal is w thdrawn because the adm nistrative authority has wholly or
partly satisfied the wishes of the subnmittant of the notice of appeal, the |ega
entity in question shall reinburse himthe registry fee paid by him In other cases
where the appeal is withdrawn the legal entity in question nay reinburse himall or
part of the registry fee

5. The amounts referred to in subsection 3 nay be altered by order in council in so
far as this is warranted by the cost-of-Iliving index.

31 Article 6:5

1. The notice of objection or appeal shall be signed and shall contain at |east:
(a) the nane and the address of the subnittant;

(b) the date;

(c) a description of the order against which the objection or appeal is addressed;
(d) the grounds for the objection or appeal.

2. A copy of the order to which the dispute relates shall be subnmitted with the
notice of appeal if possible

3. If the notice of objection or appeal is in a foreign | anguage and a transl ation
is necessary for the objection or appeal to be properly dealt with, the subnmittant
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The admissibility requirenents are the sane for all categories of

appl i cants.

If an admissibility requirenment (other than subnission within the
time-limt) has not been fulfilled the applicant nust be given the
opportunity to rectify the default. If he fails to do so or to do so
intinme, the application for review or appeal can be decl ared

i nadmi ssi bl e. ¥

If atime limt is not observed, the application will not be

decl ared inadmissible if the applicant cannot reasonably be held to
have been in default (section 6:11 and section 6:24, subsection 1
AVB) . 33

For an application to be adm ssible, the contested "order" nust
directly affect the interested party. Only a person whose interests
are directly affected by an "order" qualifies as an interested

party. See the answer to question 22.

24. 1s recourse to the courts subject to time-limts?

Specify whether it is obligatory for claimants to be informed
of these time-limts, and whether the court may grant an
extension of the tinme-limts. Specify the various rules and
techni cal points regarding tinme-limts for bringing proceedings:
general time-limts (explicit, inplicit), specific time-linits
(according to the nature of the proceedings, or to the distances

i nvol ved) and the nmethod for calculating tinme-limts.

shall arrange for a translation.

I.e. the one who submits the notice of objection or appeal. The words "petitioner"
and "applicant" cannot be used as these words have a specific nmeaning in this act
of Parliament.

2Article 6:6

If article 6:5 or any other requirenent |aid down by act of Parlianent for the
obj ection or appeal to be considered has not been conplied with, the objection or
appeal may be rul ed inadnissible, provided the submttant has had the opportunity
to remedy the omission within atime linmt set for this purpose.

BArticle 6:11

A notice of objection or appeal submitted after the end of the time limt shall not
be ruled inadm ssible on this ground if it cannot reasonably be held that the
submittant was in default.
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The period of tinme allowed for the initiation of judicial
revi ew proceedi ngs nust be reasonabl e (Recommendati on R (2004)
20, art. B. 2. c). Try to specify howthis period of tinme is
calcul ated: fromthe date of the adm nistrative act, the date of

its notification ..?

The usual tinme-limt for subm ssion of an application for review or
appeal is six weeks after notification of the "order" (section 6:7
Awb) or the judgment (section 6:7 and section 6:24, subsection 1
Anwb). An "order" of an administrative authority and a judgnent of an
admi ni strative court always contain an explanation of the renedies
avail able and the relevant tine-limts (sections 3:45 and 8: 77,

subsection 1, opening words and (f) Awb).3* %

This tine-limt cannot be extended. However, a "pro forma
application" is possible: after an application for review or appeal
has been | odged on grounds to be stated |ater, the court specifies a
period wi thin such grounds nust be | odged.

Specific statutes may apply a period other than six weeks, for

exanpl e, two or four weeks. But these are exceptions.

If an "order" is challenged on the ground that it has not been nmade
intime ("adm nistrative silence"), the objection or application for

review is not subject to a tinme-limt (section 6:12, subsection 1

“Article 3:45

1. If an objection may be made or an appeal may be | odged against an order, this
shal | be stated when notifying and giving communi cati on of the order.

2. At the sanme tine it shall be stated by whom within what tinme limt and with
whi ch authority an objection nay be nade or an appeal nay be | odged.

®Article 8:77

1. The witten judgment shall state:

(a) the nanmes of the parties and their representatives or |egal representatives,
(b) the grounds for the decision,

(c) the decision,

(d) the nane or nanmes of the judge or judges hearing the case,

(e) the date on which the decision was delivered,

(f) who is entitled to a renedy, within what tinme limt and to which adm nistrative
district court.

2. If the district court rules the appeal well-founded, the judgnent shall state
what written or unwitten rule of law or general principle of lawis considered to
have been infringed.

3. The judgnent shall be signed by the presiding judge of the three-judge section
and the registrar. If the presiding judge or registrar is unable to sign it, this
shall be stated in the judgnent.
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Awb) . ** However, the objection or application for review is declared
inadnm ssible if it has been | odged unreasonably |late (section 6:12,
subsection 3 Anb).

25. Are there certain administrative acts or actions that are
not open to review by the courts?

Speci fy whether certain acts or actions are not open to review
by the courts because they are regarded as too uni nportant, or,
on the contrary, because they are regarded as being too
"sensitive" [links with high adm nistration or politics].

No application for review nmay be | odged against (a) "orders"
containing a generally binding regulation or a policy rule (section
8:2 Awb); (b) an "order" preparing a |l egal act under private |aw
(section 8:3 Awb);3® (c) an "order" belonging to any of the varied

categories specified in section 8:4 Awb;*® (d) any "order" on the

B article 6:12

1. If the notice of objection or appeal is brought against failure to make an order
in due tine it shall not be subject to any tine limt.

2. A notice of objection or appeal may be subnitted at such tine as the

adm nistrative authority fails to nake an order in due tine.

3. The objection or appeal shall be ruled inadnmssible if the notice of objection
or appeal is submitted unreasonably |ate.

YArticle 8:3
No appeal may be | odged agai nst an order in preparation of a |egal act under
private |aw.

BArticle 8:4

No appeal may be | odged agai nst an order:

(a) suspending or annulling an order of another adm nistrative authority,

(b) based on a power conferred, or obligation inposed, under any statutory

regul ation in case of exceptional circunstances, nade in these circunstances

(c) nmade on the basis of a statutory regulation designed to protect the mlitary
interests of the Kingdomor its allies,

(d) appointing a person, unless an appeal is |odged by a public servant as such as
referred to in article 1 of the Central and Local Governnent Personnel Act, or a
conscript as such as referred to in article 1, (b) of the Conscripts (Legal Status)
Act, their surviving relatives or their successors-in-title,

(e) assessing the know edge or ability of a candidate or pupil exam ned on the
matter or tested in any other way, or |aying down tasks, assessnent standards or
rules for such exami nation or testing

(f) a technical assessnment of a vehicle or aircraft, or a measuring device, part

t hereof or auxiliary device therefore

(g) made under a statutory regulation concerning taxation or the levying of a
contribution, or tax replacing a contribution, under the National |nsurance

(Fi nanci ng) Act,

(h) on the nunbering of lists of candidates, the validity of electoral alliances,
the voting procedure, the counting of votes and the establishment of results in
el ections of nenbers of representative bodies, and the declaration of election to
vacant seats, or

(i) rmade on the basis of a statutory regulation concerning conmpul sory mlitary
service, in so far as nedical exam nation, re-exam nation, drafting, actual
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"negative list" referred to in section 85 Awb.* This |ist consists
mai nly of "orders" which are closely connected with ot her
irrevocabl e "orders" against which a separate right of review would
result in unnecessary proceedi ngs, and various "orders" in respect
of which the possibility of review was not considered expedient for
political or other reasons.

The Dutch administrative | aw knows no such a thing as a

“"théorie de |'acte de gouvernenent" ("political question theory").

26. Are applications for review by the courts subject to
screeni ng procedures? Distinguish between first instance,
appeal , and hi ghest jurisdiction.

If the answer is in the affirmative, specify the nature of
that procedure (whether it is an adm ssion procedure or an
accel erated processing procedure), the steps in that procedure
(in particular, whether or not a hearing is involved), the form
of that procedure (in particular, whether it is in the hands of
a single judge or whether several judges are involved), whether
it is necessary to state the full grounds for the application or
nerely a brief statenment of the reasons, the average | ength of
time within which the application nust either be refused or
allowed to proceed, and whether the question of the
conmpatibility of that procedure with European and internationa
conventions has been exam ned by the national courts or by the
Eur opean Court of Human Rights.

Applications for judicial review and appeal are not subject to

separate screeni ng procedures.

27. How nust the application be presented? Are there specific

forms or is the applicant free to choose the format?

service, long furlough or discharge is concerned, unless the order relates to
voluntary enlistnent, extension of actual service or breadw nner’s allowance, or
the order was nmade on the basis of the Arned Forces (Reserves) Act 1985

®Article 8:5

No appeal may be | odged agai nst an order made on the basis of a statutory
regulation listed in the schedule to this act.
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An application for review or appeal does not have to fulfil specific
presentation requirenents. In practice, it may even be | odged by

f ax.

28. Has the possibility of bringing proceedings via the Internet
been envisaged in your country or is it already possible? Are
there reflections or plans for the introduction of

tel e-procedures or e-procedures (e-registry office)?

This is not yet provided for by |law. However, the adnministrative | aw
sector of the District Court of Zwolle has started a pilot "digital

litigation" project.

29. |Is there a pecuniary charge for |odging an application for
judicial review (in the formof stanmp duty, tax, or registry

fees)?

Wth a few exceptions, a registry fee is charged for |odging an
application for judicial review or appeal. For exanple, the charge
for an application |lodged by a natural person with the ABRvS is
€ 138 in the case of review or € 207 in the case of appeal. If the

application is |odged by a | egal person, the charges are doubl ed.

30. Is recourse to a solicitor/lawer or counsel conpul sory?
Speci fy whether the assistance of a solicitor/lawer or a

barri ster/advocate is conpul sory or facultative? Is there any
di fference between the position in practice and the | egal
position, strictly speaking? Is the situation different
according to the seniority of the court (highest court or |ower

ones) ?

The assi stance of |egal counsel or an advocate is not conpul sory,
but is fairly common in practice. This nmakes little difference to

t he processing of the application.*

0 The requested information on this subject is not received yet fromthe tax
division of the HR This information will be send to you on a |ater nonent.
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31. As regards the costs of the proceedings, can they be paid
through |l egal aid? Specify conditions for access to | egal aid,
in particular, whether access depends on the applicant’s
financial resources. |Is this aid granted by the court or by an

i ndependent body? Can a refusal to grant | egal aid be chall enged
before the courts?

An interested party may be assigned | egal counsel or an advocate
under the legal aid systemif he or she is unable to pay the costs
of adm nistrative | aw proceedi ngs. Incone and capital tests are
applied. An assignnent is usually issued, on request, by one of the
five independent Legal Aid Councils. In a few cases regul ated by
statute, counsel may be assigned under the |legal aid systemby a
court. A person refused an assignnent may chal |l enge the deci sion
before the admninistrative courts.

32. Is there a fine for abusive or unjustified applications?

No.

B. MAIN TRI AL

33. Wich fundanmental principles govern the main trial hearing?
The right to inter partes proceedings, the rights of the
defence/the right to a fair hearing, the balance of witten and
oral elenments in the proceedings. Do these principles derive
fromnational |aw (legislation or/and case | aw) or European | aw
(Convention for the Protection of Human Ri ghts and Fundanent al
Freedons for exanple) or both?

The Recommendati on of 2004 indicates that the proceedi ngs
shoul d be adversarial in nature, public other than in
exceptional circunstances, that the judgnment should be
pronounced in public, and give the grounds on which it is based.
The equality of arns between the parties of the proceedi ngs
shoul d be al so respect ed.
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The main trial hearing is governed by the fundanental principle that
both parties should be heard ("audi alteram partent). This derives
fromsections 8:42 and 8:43 Awb.* %* Section 8:42 provides that an
adm nistrative authority may | odge a defence to the application for
judicial review Section 8:43 makes provision for the subnission of
a witten reply and rejoinder. In addition, each of the parties may
al so address the court at the hearing. It should be noted that the
basic principle is that each case should be dealt with orally at a
hearing. Under section 8:54 Awb, judgnment can be given w thout a
hearing only if the district court manifestly lacks jurisdiction or
the application for judicial reviewis nanifestly inadm ssible,

mani fest|ly unfounded or manifestly well-founded.* This provision is
applicable nutatis nutandis on appeal .* In practice, the hearing is
of great inportance. These statutory provisions also give effect to

the principle of "equality of arns".

The hearing is held in public (section 8:62, subsection 1 Awb).*
However, the district court nmay determine that the court hearing

T Article 8:42

1. Wthin four weeks of the date on which the notice of appeal is sent to the
adm nistrative authority the latter shall send the docunents relating to the case
to the district court and | odge a defence.

2. The district court may extend the time limt referred to in subsection 1.

“2 Article 8:43

1. The district court may give the submittant of the notice of appeal the
opportunity to submit a witten reply, in which case the admi nistrative authority
shall be given the opportunity to submit a witten rejoinder. The district court
shall fix the tinme limts for reply and rejoi nder.

2. The district court shall give parties other than those referred to in subsection
1 the opportunity at |east once to state their views on the case in witing, for
which it shall set atime limt.

“Article 8:54

1. Until the parties have been invited to appear in court, the district court nay
close the inquiry if continuation thereof is not necessary because:

(a) the district court manifestly |acks jurisdiction,

(b) the appeal is manifestly inadm ssible,

(c) the appeal is manifestly unfounded, or

(d) the appeal is nmanifestly well-founded.

2. If judgnment is given with application of subsection 1, the attention of the
parties shall be drawn to article 8:55, subsection 1.

4 The situation is different only on appeal in imigration and asyl um cases.
Section 8:54, subsection 2 Awb and section 8:55 Awb shall not apply (section 88,
subsection 1 Aliens Act 2000).

®Article 8:62

1. The hearing shall be held in public.

2. The district court nmay determ ne that the hearing shall take place wholly or
partly behind cl osed doors:

(a) in the interests of public order or public norality,
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will be held wholly or partly in canmera in the interests of public
order or norals, in the interests of State security, in the
interests of safeguarding the interests of minors or protecting the
privacy of the parties or if a public hearing would seriously
prejudice the proper adninistration of justice (section 8:62,
subsection 2 Awb). The judgnent is given in witing (section 8:66,
subsection 1 Awb) and in open court, and states the grounds for the
decision (section 8:77, subsection 1, opening words and (b) Awb).*
If the judgnment finds that the application for reviewis

wel | -founded, it states what witten or unwitten rule of |aw or
general principle of lawis considered to have been infringed
(section 8:77, subsection 2 Awb).

Wth the exception of the subject-matter of question 34, the

i nfluence of article 6 of the European Convention on Hunan Rights is
reflected above all in the abolition in 1994 of appeal to the Crown
(see above, question 1)* and the broader scope for parties to
commrent on reports prepared by experts appointed by the court.* The
cassation procedure in tax cases is the only procedure before an
admi nistrative court in which an advocate general subnmits an opinion
before the court gives judgnent. Nowadays parties have been given

t he opportunity to comment on this opinion before the HR gives

j udgment . 4°

34. Howis judicial inmpartiality ensured in your country?

(b) in the interests of State security,

(c) if this is necessary to safeguard the interests of minors or protect the
privacy of the parties,

(d) if a public hearing would seriously prejudice the proper adm nistration of
justice.

“®Article 8:66

1. Unless judgnent is given orally, the district court shall give judgment in
witing within six weeks of closing the hearing.

2. In special circunstances the district court may extend this tinme linmt for a
maxi mum of si x weeks.

3. The parties shall be informed of such extension.

47 As a consequence of the judgment in the Benthem case (no. 8848/80; ECtHR A97).
4 Cf EQtHR 18 March 1997 (Mantovanel li).

4 Cf EQtHR 30 Cctober 1991 (Bergers), 20 February 1996 (Verneulen) and 7 June 2001
(Kress).
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Many recommendations of the Council of Europe exist on this
subject, in addition to the Convention for the Protection of
Human Ri ghts and Fundanental Freedons and the case | aw of the
Court of Human Rights (for exanple Recomrendation R (94) 12.

The principle is that judicial review should be exercised by
a court established by |Iaw, the independence and inpartiality of
whi ch are guarant eed (Reconmendati on R (2004) 20). Specify
causes, reasons, conditions and procedures to prevent a judge

fromhearing a case where his inpartiality is contested.

The i ndependence of the judiciary is guaranteed by article 117 of
the Constitution.® A crucial factor is that all judges are appointed
for life. Menbers of the judiciary are "pronoted" not by the
government but by an independent Council for the Judiciary. Al so
appointed for life are the ordinary and extraordinary State
Councillors and nenbers of the ABRvS (sections 3 and 4 of the

Council of State Act).

Judicial inpartiality is also guaranteed by the foll owi ng sections
of the Awb. If there are facts or circunstances that could prejudice
his inpartiality any judge may recuse hinself from hearing the case
(section 8:19, subsection 1 Awb).°' Section 8:15 AWB provides that on
t he grounds of these facts or circunstances a party nay request the

di squalification of any of the judges hearing a case. °? * A judge

% Article 117

1. Menbers of the judiciary responsible for the admi nistration of justice and the
Procurator General at the Supreme Court shall be appointed for |ife by Royal

Decr ee.

2. Such persons shall cease to hold office on resignation or on attaining an age to
be determined bij Act of Parlianent.

3. In cases laid down by Act of Parlianent such persons nay be suspended or

di sm ssed by a court that is part of the judiciary and designated by Act of
Parlianent.

4. Their legal stutus shall in other respects be regul ated by Act of Parlianment

L Article 8:19

1. Any of the judges dealing with a case may ask to be excused fromdealing with it
on the ground of facts or circunstances as referred to in article 8:15.

2. The request shall be in witing, stating the reasons. After the start of the
hearing, or after the start of the hearing of parties or witnesses in the
prelimnary inquiry, the request may al so be nade orally.

3. If the request is made in court, the hearing shall be adjourned.

2aArticle 8:15

At the request of a party, any of the judges dealing with a case may be chal | enged
on the ground of facts or circunmstances which could prejudice the judicial
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whose disqualification has been requested may acqui esce in the

di squalification (section 8:17 Awb).>* Qtherwi se the disqualification
request nust be heard by a disqualification panel (section 8:18
Awb) . *°

Finally, state councillors are subject to the rule (not yet enacted)
that a person who has hel ped to draft an opinion on the
constitutionality or legality of a statutory provision may not sit
as a nenber of the ABRvS trying the "same case". See above at

guestion 19.

35. After the application has been | odged, can the applicant
rely on legal argunents raised for the first tine in the course
of the proceedings? Distinguish, if need be, between the |evels

of jurisdictions (first instance, appeal, highest jurisdiction).

Legal arguments that have not been included in the notice of
obj ection or the application for adm nistrative review may be rai sed

in the application for judicial review New |egal grounds may al so

inmpartiality.

® Article 8:16

1. The request shall be made as soon as the facts or circunstances becone known to
the petitioner.

2. The request shall be nmade in witing, stating the grounds. After the start of
the hearing, or after the start of the hearing of parties or witnesses in the
prelimnary inquiry, the request may al so be nade orally.

3. All the facts and circunstances nust be presented together.

4. A subsequent challenge to the sane judge shall not be dealt with unless facts or
ci rcunst ances are adduced which did not beconme known to the petitioner until after
the previous request.

5. If the request is made in court, the hearing shall be adjourned

*Article 8:17
A judge who has been chal | enged may acqui esce in the chall enge

®Article 8:18

1. The chall enge shall be dealt with as soon as possible by a three-judge section
of which the judge who has been challenged is not a menber.

2. The petitioner and the judge who has been chal |l enged shall be given the
opportunity to be heard. The district court may determne, on its own initiative or
at the request of the petitioner or the judge who has been chal | enged, that they
will not be heard in each other's presence

3. The district court shall decide as soon as possible. The decision shall state
the reasons and shall be communi cated without delay to the petitioner, the other
parties and the judge who has been chal |l enged.

4. |In the event of abuse, the district court may order that no subsequent requests
shall be dealt with. This shall be stated in the decision

5. The decision is final
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be raised on appeal. This right is subject to two limts: (a) the
argunments nust relate to a part of the "order" that was previously
di sputed (this can be inferred fromsection 6:13 Awb),°® and (b) a
new argunent may not be raised at the hearing or at an unreasonably
|ate date prior to the hearing. The courts have ruled that this

woul d be contrary to the rules of good procedure.

36. Wich other persons can intervene during the main hearing?

During the nmain hearing the "parties" may address the court. They
can al so lodge witten docunents. The "parties" are in any event the
applicant or applicants and the administrative authority® whose
"order" is the subject of the application. If the applicant is
chal l enging an "order" addressed to a third party (e.g. a pernit

hol der or person awarded a grant), the third party is also party to
the proceedings. Oher interested parties who have | odged an
objection at an earlier stage or have applied for judicial review

are also heard as a party at their request.®®

W tnesses and experts can also play a role. And the court may

appoint interpreters (section 8:60, subsection 1 Awb).>°

®Article 6:13

No appeal may be | odged agai nst an order nmde in respect of an objection or

adm ni strative appeal by the interested party if he may reasonably be considered at
fault in not having nmade an objection or |odged an administrative appeal against
the original order.

" In the Dutch | aw of adninistrative procedure only "adninistrative authorities"
are parties for the adm nistration, not the |egal person to which they bel ong
(state, municipality, etc.)

®Article 8:26

1. Until the end of the hearing the district court may allow interested parties to
be joined as parties in the proceedings on its own initiative, at the request of a
party or at their own request.

2. If the district court suspects that there are unknown interested parties, it may
announce in the Government Gazette that a case is pending before it. The
announcerent nay al so be nade by other nmeans in addition to the announcenent in the
Covernnent Gazette

¥ Article 8:60

1. The district court may sunmon w tnesses and appoi nt experts and interpreters.

2. A witness who has been summoned, or an expert or interpreter who has accepted
hi s appoi nt mnent and been sumoned by the district court, shall comply with the
summons. Articles 198 and 204 of the Code of Civil Procedure shall apply mutatis
mut andi s. The summons to the expert shall specify the assignment to be carried out,
the time and place at which it is to be carried out and the consequences of non-
appear ance.
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37. Is there a representative of the State ("mnistéere public")

who may submit pl eadings in cases concerning adm nistrative | aw?

38. Is there, in your legal system an institution or a person
who plays a role anal ogous to that of role played by the French
"conmi ssaire du gouvernenent" before the Conseil d Etat, that is
to say, who is conpletely independent and inpartial and who
delivers an opinion in open court, analysing the |egal argunents
and suggesting how the case ought properly to be disposed of in

a case?

The position of advocate general exists only at the HR, e.g. inits
tax division. This official is independent and inpartial and gives a
| egal opinion after analysing the |egal argunents. See also the

answer to question 33.

39. How can proceedings cone to an end before a decision is
reached by the Court? Specify the reasons why the proceedi ngs
could conme to an end prematurely, such as the death of the

applicant or w thdrawal of the application?

Proceedi ngs can end prematurely if the application for judicial
review or appeal is withdrawn before the court has given judgnent.
The death of a party may, but need not, signify the end of the
proceedings. If the "order" does not relate solely to the deceased,
t he proceedi ngs may be continued by his heirs either in the nane of

t he deceased or in their own nane.

3. The parties shall be informed as far as possible in the invitation referred to
in article 8:56 of the names and pl aces of residence of the wi tnesses and experts
who have been sunmoned and the facts to which the hearing relates or, as the case
may be, the assignment which is to be carried out.

4. The parties may bring with them w tnesses and experts, or summon them by
registered mail or bailiff's conmunication, provided the district court and the
other parties are informed not |later than a week before the date of the hearing,
stating the names and pl aces of residence. The attention of the parties shall be
drawn to this right in the invitation referred to in article 8:56.
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40. Does the court registry itself forward the various witten

applications and pleadings to the parties?

The registries of the courts send the witten applications to the
adm nistrative authority and ask it to submt a defence (section
8: 42, subsection 1 Awb). A copy of the defence is sent by the
registry to the applicant. Copies of other docunents |odged by a

party are sent by the registry to the other parties.

41. Who is responsible for providing the evidence — the parties

or the court?

At first instance, the parties are responsible for providing

evi dence of their submissions. If, however, the court considers it
necessary to hear a witness or expert in order to ascertain the
facts, it may call a witness or appoint an expert (section 8:60,
subsection 1 Awb). This nmay al so occur during the prelimnary

exam nation (sections 8:46 and 8:47 Awb). % ® |t is mainly of matters
of spatial planning and of environnental |law that the court (i.e.

ABRvS) itself appoints an independent expert.

®Article 8:46

1. The district court may summon W t nesses.

2. The district court shall informthe parties at |east one week in advance of the
nanes and pl aces of residence of the witnesses, the time and place at which they
are to be heard and the facts to which the hearing will relate.

3. Article 205, subsections 1, 2 and 3, first sentence, and article 206,
subsections 1 to 3 and 5 of the Code of Cvil Procedure shall apply nutatis

mut andi s.

'Article 8:47

1. The district court may appoint an expert to conduct an investigation.

2. The assignnent to be carried out and the tinme linmt referred to in subsection 4
shall be stated when the appointment is nade.

3. The parties shall be infornmed of the intention to appoint an expert as referred
to in subsection 1. The district court may give the parties the opportunity to make
known their wi shes concerning the investigation in witing within such time limt
as it may set.

4. The district court shall set atime limt for the expert to issue his witten
report of the investigation to the district court.

5. The parties may state their views on the report in witing within four weeks of
the date on which the report is sent to them

6. The district court may extend the time limt referred to in subsection 5.
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42. How is the hearing conducted? Is it public? Can it take
pl ace in canera and in which circunstances? Who can take part in
the hearing and how (in witing, orally)?

The principle of the publicity of judicial proceedings is
wi dely established at the European |evel; however, hearings nay
take place in canmera (wWith no spectators or witnesses) in nmany

cases. Specify the situation in your country.

The hearing is conducted by a judge sitting singly or by the
presiding judge of a three-judge chanber. It takes place in public
(section 8:62, subsection 1 Awb). However, the court nay deternine
that the trial will take place wholly or partly in canera in the
interests of public order or norals, in the interests of State
security, in the interests of safeguarding the interests of mnors
or protecting the privacy of the parties or if a public hearing
woul d seriously prejudice the proper adninistration of justice
(section 8:62, subsection 2 Awb). See al so the answer to question

33. In practice this hardly ever occurs.

A party may be represented or assisted by counsel (section 8:24
Awb) . % After the parties have addressed the court, they are
guestioned in person by the court. Wtnesses and experts may be
brought by the parties or sumoned to attend the hearing (section

8: 60, subsection 4 and section 8:63, subsections 2 and 3 Awb).° They
may al so be questioned under oath, but this occurs relatively
infrequently. In practice, the parties on nore than one occasi on

bring with them ot her people who wish to address the court.

2 Article 8:24

1. The parties may be assisted or represented by a | egal representative.

2. The district court may require a legal representative to produce a witten
aut hori sati on.

3. Subsection 2 shall not apply to attorneys-at-law and procurators.

®Article 8:63

1. Article 205, subsections 2 and 3, first sentence of the Code of Civil Procedure
shall apply nutatis mutandis to the hearing of witnesses and experts. Article 205,
subsection 1 of the Code of Cvil Procedure shall apply mutatis nutandis to the
heari ng of w tnesses.

2. The district court may decide not to hear wi tnesses and experts brought in or
summoned by a party if it considers that this testinony cannot reasonably be
expected to contribute to the assessnment of the case.

3. If awitness or an expert sunmoned by a party has not appeared, the district
court may summon him in which case the district court shall adjourn the hearing.
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W tnesses and experts may al so be summoned or appoi nted by the
admi nistrative court (section 8:60, subsection 1 Awb). See al so the
answer to question 41.

Let ne add that the hearing takes place in a rather interna

at nospher e.

43. Wen and how is judicial deliberation conducted? Wwo can

take part init?
Speci fy which nenbers take part in the deliberation, in

particular if a nmenber who delivered an opinion in all

i ndependence and in public, can take part, actively or

passively. Specify if rules governing deliberation are set by

text or precedent, and if they have been recently nodified, for

exanpl e because of the case |aw of the European Court of Human

Ri ghts.

Where a case is heard by a panel of three judges, the deliberations
in chanbers are conducted by the presiding judge. The practice is
fairly informal. In many quarters it is the customfor the youngest
judge to open the deliberations. In the ABRVS one of the two nenbers
of the chanber is always designated as "rapporteur", in other words
he opens the questioning at the hearing and gives his opinion first
during the deliberations in chanbers. The clerk of the court also

may take part in the deliberations in chanbers.

No i ndependent opinion is given at the hearing by an advocate
general or nmenber of the court ("conmi ssaire du gouvernenent"). The
advocate general at the HR (tax cases) subnmits a witten opinion on
which the parties can comment in witing. He does not take part in

the deliberations in chanbers (nor has he ever done).
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C. JUDGVENT

44. How are the grounds of the decision given? In detail or nore
briefly?

The Recommendati on of 2004 indicates that courts should
indicate with sufficient clarity the grounds on which they base
their decisions. Although it is not necessary for a tribunal to
deal with every point raised in argunent, a subm ssion that
woul d, if accepted, be decisive for the outcome of the case
requires a specific and express response. |s a detailed
statenent of reasons required, to enable applicants to
under st and the neani ng and the scope of the decision? |Is such a

consi deration taken into account?

The grounds for judgnents are usually explained in sone det ai
(section 8:77, subsection 1, opening words and (b) Awb). Nornally,
each point raised in an argunent is dealt with in the judgment. |f
there are different argunents for quashing an "order", all of them
are usually dealt with in order to ensure that when the new "order"
is made it will not be the subject of unnecessary chall enges. The

court generally tries to give a "convincing" judgnent.

45. \What are the reference nornms [international norns, European
nornms (Convention for the Protection of Human Ri ghts, Comunity
law), constitution, law, jurisprudence, personal conviction]?
Speci fy which reference norns are the nost used, in
particul ar whether the | awful ness of administrative acts is
normal | y eval uated by reference to Community | aw or the

Convention for the Protection of Human Ri ghts.

Al these legal norns (witten |law and unwitten | egal principles)
are inportant. The followi ng international rules are of particular

i nportance: article 6 ECHR, Council Directive 85/337/EEC of 27 June
1985 on the assessnment of the effects of certain public and private
projects on the environnent (QJ EC 1985, L 175/40), Council
Directive 92/ 43/ EEC of 21 May 1992 on the conservation of natural
habitats and of wild fauna and flora (QJ EC 1992, L 206/7), Counci
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Directive 75/ 442/ EEC of 15 July 1975 on waste (Q) EC 1975,

L 194/39), Council Regulation (EEC) No 259/93 of 1 February 1993 on
t he supervision and control of shipnments of waste within, into and
out of the European Community (QJ EC 1003, L 30/1) and Counci
Directive 96/ 62/ EC of 27 Septenber 1996 on anbient air quality
assessnent and managenent (QJ EC 1996, L 296/55).

46. Which criteria and methods of review are used by the court?

Speci fy whether the court only carries out a global control
on the admnistrative authorities’ appreciation of situations,
or if it tries to find, for exanple, if other decisions, nore
respectful of citizens' rights, were possible. Specify if he can
conpar e advant ages and drawbacks of the decision. Indicate in
whi ch context this review can be done.

Specify if a specific reviewis reserved for the acts
translating the exercise of discretionary powers by
adm ni strative authorities, understood in the sense of the
Reconmmendati on R (80) 2 concerning the exercise of discretionary
powers by adnministrative authorities (that is to say the power
giving adm nistrative authorities a certain liberty to
appreci ate which decision to take, and allowi ng themto choose
the nost appropriate anongst several |egally grounded
sol utions).

Specify if the review by |lower courts is different fromthe

review by the highest courts.

The legality test in the narrow sense is carried out strictly
(inconpatibility with witten |aw or a general principle of law). If
the law grants an adninistrative authority a discretionary power,
the court nerely assesses whether the authority exercised its powers
reasonably (i.e. no manifestly unreasonabl e assessnent of interests
or manifestly incorrect classification). The extent of the judicial
revi ew depends on the degree of discretion granted by the |egislator

to the administrative authority. Powers to inpose administrative
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sanctions of a punitive nature are never supposed to be
discretionary (article 6 ECHR).®%

NB Often an administrative authority that has a discretionary power
has adopted policy rules ["guidelines"] for this purpose. The court

checks whet her these policy rules have been correctly appli ed.

47. How are |egal costs apportioned? Specify if the court can

exenpt a party from payi ng costs.

The administrative court has exclusive jurisdiction to order a party
to bear the costs incurred by another party in connection with the
institution of certain forns of |egal redress. An exhaustive
fixed-penalty systemis applied for this purpose.® This provides a
contribution towards certain costs. A natural person can be ordered
to bear the costs only if he has nade manifestly unreasonabl e use of

his procedural rights.

In practice, a person other than an adm nistrative authority is

hardly ever ordered to bear the costs of the other party. To this
extent an applicant runs little risk in | odging an application for
judicial review or appeal. If he loses, he need only bear his own

costs.

48. Is it nore usual for the case to be decided by a single
judge or by a nunber of judges? Specify if there is a difference

bet ween | ower and hi gher jurisdictions.

Cases are normally heard by a single judge in the district courts.

Complicated cases are referred to a panel of three judges.

The converse rule applies in the ABRvVS, the CRvB and the CBB. In
ot her words, appeals are generally heard by panels of three judges,

unl ess the cases are less conplicated. Cases heard by a single judge

5 The requested infornmation on this subject is not received yet fromthe tax
division of the HR This information will be send to you on a | ater nonent.

% See the Legal Costs (Administrative Law) Decree.
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in the district court are generally also heard by a single judge on

appeal

The courts of appeal sit as panels of three judges, including in tax
cases. The tax division of the HR generally sits as a panel of three

judges (sonetines five).

49. Where the case is heard by several judges, is the expression
of individual judicial opinions allowed (dissenting opinions)?
Specify if there is a difference between | ower and hi gher

jurisdictions.

Dutch procedural |aw nmakes no provision for the possibility of a

"di ssenting"” or "concurring opinion".

50. |Is the decision delivered in witing, or orally? Specify if
it is pronounced in public, and notified to the parties,
indicating the tine-limt for notification.

Al nost all judgnents are given in witing (section 8:66, subsection
1 and section 8:77 Awb). If judgnment is given orally, a record of it
is drawn up and sent to the parties (section 8:67, subsections 1 and
3 Awb). % The decision in the judgment (i.e. not the grounds of the
judgnent) is given in open court and also sent to the parties
(section 8:67, subsection 5 and section 8:78 Awb).° Wen a hearing
is held the parties are infornmed when judgnent will be given. This

% Article 8:67

1. The district court may give judgnent orally imediately after the closing of the
hearing. Judgnent rmay be deferred for a maxi num of one week, in which case the
parties shall be informed of the date of judgnent.

2. The oral judgnent shall consist of the decision and the grounds for the

deci si on

3. Arecord of the oral judgnent shall be drawn up by the registrar.

4. |1t shall be signed by the presiding judge of the three-judge section and the
registrar. If the presiding judge or the registrar is unable to sign it, this shal
be stated in the record

5. The district court shall deliver the decision referred to in subsection 2 in
public, in the presence of the registrar, stating who is entitled to appeal, within
what tine limt and to which adm nistrative court.

6. The statenent referred to in subsection 5, second sentence, shall be included in
t he record.

57 Article 8:78

The district court shall deliver the decision referred to in article 8:77,
subsection 1 (c¢), in public, in the presence of the registrar
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is no later than six weeks after the close of the hearing (section
8: 66, subsection 1 Awb). This period may be extended in special
ci rcunstances (section 8:66, subsection 2 Awb).

D — EFFECTS OF DECI SI ONS AND EXECUTI ON OF JUDGEMENT

51. What is the authority of the decision? Res judicata, stare
decisis? Specify if this authority is influenced by the nature
of the challenged act, and if the judicial decision only
produces effects for the parties, or erga omes. Indicate if the
solution given is linmted to the present case or if it can be

used in other cases, where simlar |egal issues arise.

The judgnment constitutes "res judicata" between the parties, i.e.
only the parties are bound by the judgnment of the administrative
court. However, annul nment of the "order"” is binding "erga omes".
The decision is always given in the case under consideration

al though simlar decisions will be given in sinmlar cases of course.
To this extent, a judgnent also has a bearing on other cases. Dutch

procedural |aw does not recogni se the doctrine of "stare decisis".

52. Can the court limt the effects of the judgnent in tine? If
so, indicate the extent of such a limtation: as regards the
future, and as regards the past. Specify whether this
possibility derives fromnational law, or fromthe case |aw of
the Court of Justice of the European Conmunities or the European
Court of Human Ri ghts.

A decision in a judgnment can al ways be subject to a time linmt. For
exanpl e, a decision may be given until the time (in the future) when
a fresh decision is given by the adm nistrative authority on the

obj ection. The court may also linmt the retroactive effect of the
annul ment of a decision. This is |ong-established case |aw, which is

not derived frominternational case | aw

53. Is the right to the execution of judicial decision

guaranteed in your country? Specify if it is uniformy
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guar ant eed, or through a specific judicial procedure. Indicate
if there is a distinction between inplenentation of the judgnent
by administrative authorities and inplenentation of the judgnent
by private persons. Specify if the court has the power of
i njunction, possibly conpleted by coercive fine, in order to
secure conpliance with the judicial decision

The recommendati on of the Council of Europe distinguishes the
execution of judicial decisions by private persons and
adm ni strative authorities. As regards private persons,
Reconmendati on R (2003) 16 on the execution of judicial and
adm ni strative decisions in the field of adm nistrative | aw,
indicates that it is possible where necessary to have recourse
to nmeasures to enforce the decision, provided that a certain
nunber of rights are guaranteed and specific conditions are
respected. For the inplenentation of decision by admi nistrative
authorities, nenber states should ensure that adm nistrative
authorities inplenment judicial decisions within a reasonabl e
period of tine. In order to give full effect to these decisions,
they should take all necessary neasures in accordance with the
| aw. Thus, in cases of non-inplenentation by an administrative
authority of a judicial decision, an appropriate procedure
shoul d be provided to seek execution of that decision, in
particul ar through an injunction or a coercive fine.
Admi nistrative authorities should be held |liable where they
refuse or neglect to inplenment court decisions. Public officials
in charge of the inplenentation of judicial decisions may al so
be held individually liable in disciplinary, civil or crimnal
proceedings if they fail to inplenent them Specify if these
vari ous hypotheses exist in your country.

The execution of court judgnments is guaranteed in the Netherl ands.
No special legal procedure is necessary for this purpose. The
judgnent — possibly certified by the court — constitutes an
enforceabl e order. Administrative authorities, directed by an

adm nistrative court to make a fresh "order” will al nbst always
follow the decision of the court; however, it is quite common for

the fresh "order" to be nade later than directed by the court. In

45



certain circunstances, for exanple refusal of the admi nistrative
authority to make a fresh "order", the admi nistrative court may
specify inits decision atine-limt within which the adm nistrative
authority nust take sonme action, for exanple nmake a fresh "order"
(section 8:72, subsection 5 Awb). The adninistrative court nmay rule
that the admnistrative authority owes a penalty paynent in the
event of failure to nake an "order" (section 8:72, subsection 7
Awb) .

Under the law of civil procedure, a pecuniary penalty can be
enforced without difficulty against a public body to which the
adm nistrative authority belongs (e.g. the State or a province or

municipality). In practice, this is hardly ever necessary.

Public officials and individual admnistrators cannot be held
individually liable in civil or crimnal proceedings for failure to
i mpl ement judgnents. Nor is there felt to be a need for such
liability.

54, |Is there a policy in your country to reduce the |l ength of
time needed for the proper disposal of cases before the courts?
If so, howis that policy inplenmented?

In all cases, specify if recent case |law or |egislative
ref orms have been made or are envisaged that cases are dealt
with within a reasonable tinme. Indicate if these reforns pernit
conpensation to be awarded for | oss caused by excessive del ays
i n handi ng down judgenents, and/or to end the unreasonable tine

of atrial.

Al courts try to dispose of cases as quickly as possible. Broadly
speaki ng, the disposal tines in 2004 were as foll ows:

(a) district courts (admnistrative |aw sector)

(b) CBB

(c) CRvB (public service cases)

(d) CRvB (social security cases)

(e) courts of appeal (tax |aw sector)

(f) HR (tax division)
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(g) ABRvS (spatial planning and environnental cases)
(h) ABRvS (appeals in inmgration/asylum cases)®®
(i) ABRvVS (appeals in other cases).®®

E — REMEDI ES

55. How are various functions or/and conpetencies shared out
between the | ower courts and the suprene courts?

Specify if the first instance and appeal courts have the sane
functions, or if functions change with the level, in particular
if many functions are allotted to | ower jurisdictions, and
others reserved to highest jurisdictions (for exanple, control
of the respect of law, judicial review of decisions taken by the
head of State, the head of governnment, ministries, and the
di sputes relating to el ections).

Basically, first instance courts and appeal courts have the sane
functions in relation to the public administration. However, one
difference is that on appeal the disputed "order" is only an

i ndirect subject of dispute, since the appeal is directed agai nst
the judgnent of the | ower court.

As a court of cassation the HR receives only appeals in cassation
(appeal s on points of law). It does not decide on the facts. In tax
cases it can, if necessary, itself deternmi ne the anount of the tax
to be paid.

56. Are there renedies to challenge a judgnent before a higher
court? Describe these renedies and their functioning.

This issue concerns the existence of a system of appeal. The
Recommendati on of 2004 considers it by indicating "the decision
of the tribunal that reviews an administrative act should, at

| east in inportant cases, be subject to appeal to a higher

% A maximumtime-limt of twenty three weeks is inposed on these cases by the
Al'i ens Act 2000.

% The data for the ABRvS are taken fromthe 2004 Annual Report; the other data are
fromthe annual report, of the Council for the Judiciary.
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tribunal, unless the case is directly referred to a higher
tribunal in accordance with the national |egislation".

In this case, specify if the higher court can hear the whole
l[itigation, and review the findings of fact and of law, or if it
can only review points of |aw?

Appeal |ies against the judgnent of a district court to the ABRVS,
CRvB, CBB or to a court of appeal, depending on the field of |aw
Appeal in cassation against the judgnent of a court of appeal lies
to the HR See also the answer to questions 6 and 55.

The witten judgnent that forns the subject of the appeal gives
i nformati on about who is entitled to appeal, within what tine limt,
and to what administrative court appeal lies (section 8:77,

subsection 1, opening words and (f) Awb).

For the manner of review, see the answers to questions 16 and 46.

F. EMERGENCY PROCEEDI NGS AND SUMMVARY JURI SDI CTI ON / APPLI CATI ONS FOR
I NTERI M RELI EF

57. Are there emergency and summary jurisdiction proceedi ngs?
Such a procedure could enable the court to pronounce a decision
qui ckly, to preserve claimant froma particularly unpl easant
situation and | oss which may be difficult to conpensate but

wi thout settling the litigation on the nerits. Specify [if the
judge hearing an application for interimrelief is the sane as
the judge hearing the main proceedings] if a single judge or a
restricted collegiate formation is conpetent. Indicate if there

is a difference between | ower and hi ghest courts.

The applicants can apply for interimrelief (section 8:81 AW)."°

Such an application is heard by a single judge of the court before

O Article 8:81

1. If an appeal against an order has been |odged with the district court or, prior
to a possible appeal to the district court, an objection has been nade or an

adm ni strative appeal has been | odged, the president of the district court which
has or nay have jurisdiction in the proceedings on the nerits nmay, on request,
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which the application for judicial review or appeal is pending. If
the dispute is still at the stage of objection or adninistrative
review, application for interimrelief may be nade to the court to
which application for judicial review can in due course be nade.
Interimrelief can be granted if the applicant has an urgent

interest (section 8:81, subsection 1 Awb). Wiere a court grants
interimrelief, it merely gives a provisional opinion on the |ega

i ssue or dispute submitted to it. Interimrelief is often granted in
a situation in which the disputed "order"” will have irreversible
consequences, for exanple the granting of a planning permssion, the
refusal of a permt for selling firework to the public during the

| ast days of the year.

A judge who hears an application for interimrelief should not, in

principle, be involved in hearing the nain proceedi ngs.

58. What types of requests can be nmade to the energency and
summary jurisdictions? Ascertai nment of a situation? The
obligation for administrative authorities to comunicate a
docunent ? The suspensi on of the execution of an administrative
act? The paynent of a provision?

Specify if the judge’s intervention is only conservatory, for
exanpl e to safeguard evidences or a particular situation, or if
he can al so protect a threatened freedom or decide on an

el enent of the claimwhich is not seriously contested?

grant a provisional remedy where speed is of the essence because of the interests

i nvol ved.

2. If an appeal has been | odged with the district court, the request for a
provisional remedy may be made by a party in the proceedings on the nerits.

3. If, prior to a possible appeal to the district court, an objection has been made
or an administrative appeal has been | odged, a request for a provisional renmedy may
be made by the submittant of the notice of objection or appeal, or by the
interested party if he is not entitled to | odge an adnministrative appeal .

4. Article 6:4, subsection 3 and articles 6:5, 6:6, 6:14, 6:15, 6:17 and 6: 21 shall
apply nmutatis mutandis. The submittant of the request who has nade an objection or
| odged an appeal shall at the same time subnmit a copy of the notice of objection or
appeal .

[5. If a request for a provisonal renedy is nade after an objection has been made
or an administrative appeal has been | odged and this objection or appeal has been
deci ded on, before the request is dealt with in court, the submittant of the
request may | odge an appeal with the district court. The request for a provisional
renedy shall be equated with a request that is nmade during the appeal with the
district court.] [Subsection 5 is translated by JK ]
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"Interimrelief" may take any form The | aw contai ns no
restrictions. In the case of "orders" that inpose a burden (e.g

wi thdrawal of a grant or pernit, enforcenent action by an

admini strative authority at the expense of a person in breach of an
obligation, an "order" backed by a penalty paynent or an

adm nistrative fine) the applicant often requests a full or partial
suspension. Sinmilarly, a rule whose observance is a condition of a
permit may be tenporarily anended by way of interimrelief. Were a
permt for a one-off activity which nust take place very shortly
(e.g. a collection for a good cause on a particular day, a
denonstration, or the sale of fireworks in the |last few days of
Decenber) is refused, the court nay sonetines give permssion for

the activity to take place after all.

Whet her the court grants interimrelief depends on various factors.
Exanpl es are whether it seens likely that all or part of the

di sputed "order" will be annulled and how the interests of the
applicant in obtaining the requested renedy conpare with those of
the defendants. The interimrelief should normally last until the
decision in the main proceedi ngs plus the appeal period of six

weeks, but the court may specify a shorter period.

No appeal lies against a ruling on an application for interim
relief. However, an interested party can always apply for anendnent
or cancellation of the interimrelief or submt a new application

59. Are there different kinds of summary jurisdiction? General
or specific to certain litigants?

Specify if all summary jurisdiction proceedings are identical
or if they are different dependi ng on whether they concern
litigation between a private person and adm ni strative
authorities, between central and |ocal authorities, or according
to the field of public action (such as defence, environnent,
liberties, asylum foreigners, for exanple)?

Under the AWB there is just one formof summary jurisdiction, nanely
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where the court manifestly lacks jurisdiction or the application is
mani f estly i nadmi ssible, nanifestly unfounded or manifestly

wel | -founded (section 8:54 Awb). See the answer to question 33.

1l — CAN ADM NI STRATI VE DI SPUTES BE SETTLED BY NON-JUDI Cl AL BODI ES?

60. Can disputes be settled by administrative authorities

t hensel ves? How? This question conpl etes questions 5 and 21.

Yes, at the stage of the objection procedure or, where provision is
made for this by law, at the stage of adnministrative review. See the

answer to question 5.

61. Can adninistrative disputes be settled by independent bodies
(offices, agencies, onbudsman, nediators, regul ation
authorities)?

Reconmendati on R (2001) 9 considers alternatives neans of
di spute resolution between admnistrative authorities and
private persons. Recommendation R (81) 7 on neasures
facilitating access to justice calls in its appendi x for
neasures to encourage the use of conciliation and nediation;
Reconmendati on R (86) 12 concerning neasures to prevent and
reduce the excessive workl oad of the courts, calls for
encouragi ng, in appropriate cases, the settlenent of disputes,
either outside the judicial system altogether, or before or
during |l egal proceedings. These recommendations |ay down a
certain nunber of principles, in particular that these
alternatives nmust not preclude recourse to the courts, and that
the body in charge of hearing the dispute nust provide
guar ant ees of independence, inpartiality and conpetence.
I ndi cate procedures corresponding to these objectives in your

country.

Vari ous administrative courts, including the environment chanber of
the ABRvS, have tried resolving cases by nediation. Al though the
final evaluations are not yet known, nediation would seemto be an

interesting alternative in sone cases.
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The national onmbudsman (and | ocal onbudsmen) cannot settle disputes.
I nstead, the onbudsnan investigates "instances of mal adm nistration"
and publishes his opinion and recommendations after first attenpting
nmedi ation (quite often with success). Sonetines he intervenes
successfully when an adm nistrative authority is too late in

replying to applications (this is unfortunately a persistent
probl en).

62. Can adninistrative disputes be resol ved by neans ot her than
recourse to the courts?

Specify if access to these alternatives (arbitration, for
exanpl e) is subject or not to conditions in admnistrative
affairs. Specify the various kinds of alternatives to
litigations (negotiated settlenment, conciliation, nediation,
etc.).

As regards nedi ation, see the answer to question 61. An advisory
commttee sonetines attenpts to nediate during the objection stage,
but this is not very conmon. Arbitration occurs in admnistrative

di sputes only in relation to clains for conpensation.

IV — ADM NI STRATI ON OF JUSTI CE AND STATI STI C DATA

Concerning statistic data, could you provide general trends by
decades, for the last thirty years? If that is not possible,
could you take 2003 and 2004 as reference years? A presentation
in charts, distinguishing between first instance and the

different |evels of appeal, is desirable.

A. Financial resources made avail able for the revi ew of

adm ni strative acts?

63. On average, what proportion of the State budget is allocated
to the adninistration of justice? Specify for administrative
justice when it exists and is distinguished fromordinary

justice.
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Take an overall approach stating where possible, average
costs in terns of staff, operation and equi pnment. Reference
years: 2003-2004.

The answer to this question should be interpreted with sone
reservati ons because each country defines the costs of justice in a
different way. For the answer here below the information is derived
principally from "European Judicial Systens 2002 of the European
Commi ssion for the Efficiency of Justice (CEJEC), Strasbourg,

10 Decenber 2004".

In 2002, 0,5% of the national budget of the Netherlands is allocated
for justice. It can be assuned that this figure has been the sane
for the years 2003 and 2004. The exact ampunt reserved for the
administrative justice is not entirely clear. However, if we proceed
on the assunption that the budget is divided in three parts, civi
law, crimnal |aw and administrative law, the snmallest part woul d be
for the adm nistrative | aw, about 0, 1% of the Netherl ands nati onal
budget .

Wth regard to the specification of the costs for staff and
equi pnment and accommodation there are no reliable data avail abl e,
due to the fact that the different organisations use different
definitions. Arule of thunb could be used: 70% for staff costs and

30% for equi prent and accomodati on

64. Specify the total nunber of mmgi strates and judges worKking

within the | egal system concerned.

On 31 Decenber 2004 the nunmber of judges working in all courts in
t he Netherlands totalled 2004 FTEs.

65. What percentage of judges is assigned to the review of

adm ni strative authorities?

Approxi mately 300 judges (FTEs) are assigned to judicial reviewin

the adm nistrative |aw sectors of the district courts.
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There are 34 "judges" (FTEs) on the ABRvS™. This includes both those
hearing cases at first instance and those hearing appeals. The CBB
has 15 justices charged with adm nistrative justice. The CRvB had
46. 11 FTEs (i ncluding those responsi ble for managenent) on 1

Sept enber 2005. "2

66. Apart fromregistry staff, are judges hel ped by assistants
in their research and deci sions? Specify the nunber of
assistants (overall and per judge) and their professional

training (university, the Bar, etc.).

The judges who work in the adnministrative |aw sectors of the
district courts are hel ped by assistants (i.e. persons other than
the court registry staff) during hearings and in drafting judgnents.
The support staff nunber 381 | awers (FTES).

The support staff for the ABRvVS (first instance and appeal ) nunber
190 | awyers (FTEs).

Court |l egal assistants and | awyers work at the CBB. Court | egal

assistants and judicial clerks work at the CRvB.

67. Do you have a library, and what kind of works and

docunentary resources can be found there?

Al'l courts have libraries. These stock the hard copy versions of the
relevant literature (including standard textbooks and handbooks) and
the main professional journals as well as |aw reports and

| egi sl ati on.

" ordinary Councillors of State and Extraordinary Councillors in total.

2 The nunber of judges working (FTEs) at the courts of appeal that enpl oy
adm nistrative lawis not known. The requested information on this subject is not
recei ved.

The requested information on this subject is not received yet fromthe tax
division of the HR This information will be send to you on a | ater nonent.

54



68. Do you have access to infornmation technol ogy? I n which
proportion? And for which kind of task (file managenent, data

bases, conputer assistance for witing decisions?)

Al'l work stations of the administrative |aw sector of Zwolle
district court, for exanple, have online access to |aw report

dat abases. These databases are mai ntai ned and updated by publishers
and by the court itself. CD-ROVs containing statute | aw and | aw
reports are also available through the Iocal network. The

adm nistrative |law sectors of the other district courts have much
the same facilities as those available in Zwol | e.

The appeal jurisdictions equipped in the sane way.

The administrative |law sectors of the district courts use various
systens to register cases. These systens are mai ntai ned at nationa

| evel. Law reports are also available online at wwu.rechtspraak.nl

and ww. r aadvanstate.nl. These contain all judgnents since the first
nont hs of 2000 and 1 April 2002 respectively.

There is also digital nanagenent information, which is thought for
the nost part to be devel oped and managed | ocally. Wrd and Justword

are the progranms used when drafting judgnents.

69. Do conpetent bodies and courts have a website to publicise

t hensel ves and to comunicate with the public?

www. raadvanstate.nl is the website used by the Council of State to

provide information to and communicate with the public. The other

courts use the website at www. rechtspraak.nl for this purpose.
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B. Oher statistics and figures

Coul d you take 2003 and 2004 as reference years?

Di stingui sh between | ower and hi ghest courts,

ener gency proceedi ngs and nor nal

charts is desirable.

pr oceedi ngs.

and bet ween

A presentation in

70. How nany new applications are regi stered every year with the

court registry or the authority in charge of

New cases in 2003 and 2004

2003

regi stering thenf

2004

mai n
pr oceedi ngs

appl i cations
for interim
relief

nmai n
pr oceedi ngs

applications
for interim
relief

district 114, 340 not known 107, 740 not known
courts,

adm ni strative

| aw sect or

CBB 1, 291 136 1,131 89

CRvB 6, 520 (in 6,520) 7417 (in 7,417)
courts of 14, 670 not known 15, 800 not known
appeal

tax | aw sector

HR, ? ? ? ?

tax division

ABRVS, total 7,873 1, 907 9, 506 1,721

of all

chanbers
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Courts of appeal

j udi ci al

court of appeal

tax | aw sector

review (systemin practice up to end 2004).

these are just applications for

to a

Appeal

has only been possible since 1 January 2005.

71. How nany cases are heard every year by the court or other

conpet ent bodi es?

Hearings in 2003 and 2004 2003 2004
mai n applications | main applications
proceedings |[for interim |proceedings |[for interim

relief relief
district not known not known not known not known
courts,
adm ni strative
| aw sect or
CBB 180 72 168 29
CRvB 657 (in 657) 689 (in 689)
courts of not known not known not known not known
appeal
tax | aw sector
HR, ? ? ? ?
tax division
ABRVS, total 801 224 768 233
of all
chanbers
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72. Could you provide figures concerning cases currently | odged

with courts or conpetent bodi es which have not yet been di sposed

of ?

Backl og from 2003 and 2004 2003

2004

mai n applications | main applications
proceedings |[for interim |proceedings |for interim
relief relief
district i nflow i nflow
courts, 114, 340 107, 740
adm nistrative | outfl ow outfl ow
| aw sect or 135, 000 135. 170
CBB 76 no backl og 555 1
CRvB 1,091 (in 1,091) 4,542 (in 4,542)
courts of not known not known not known not known
appeal
tax | aw sector
HR, ? ? ? ?
tax division
ABRvS, total no backl og no backl og al nost no no backl og
of all backl og
chanbers
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73. \What

cl ai mand j udgnent ?

Specify for each |eve

t heoreti cal

or rea

of court,

time, and the way it

and indicate if

it

is the average tinme taken between the | odging of a

is a

i s cal cul at ed.

Lead tines in 2003 and 2004 2003 2004

i n days
mai n applications | main applications
proceedings |[for interim |proceedings |[for interim

relief relief

district 346 not known 330 not known

courts,

adm ni strative

| aw sect or

CBB 331 (in 331) 325 (in 325)

CRvB 721 42 709 47

courts of 511 not known 508 not known

appeal

tax | aw sector

HR, ? ? ? ?

tax division

ABRvS chanber 1: chanber 1: chanber 1: chanber 1:
245 91 (hearing) | 217 84 (hearing)
chanber 2: chanber 2: chanber 2: chanber 2:
217 49 (hearing) | 189 49 (heari ng)
chanber 3: chanber 3: chanber 3: chanber 3:
203 28 (hearing) | 182 35 (hearing)
chanber 4: chanber 4: chanber 4: chanber 4:
56 14 91 21
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Chanber 1: spatial planning.

Chamber 2: environmental cases.

Chanber 3: other appeals.

Chanber 4: appeals in asylumand i mm gration cases.

74. Indicate the percentage and rate of the annul nent of
admi ni strative acts deci sions agai nst adninistrative authorities

by the |l ower courts.

In the years 1998 and 2000 at five out of the nineteen district
courts, sections administrative |law, respectively 29, 4% and 30, 3% of
the | odged appeal s was annul |l ed. ® The sanme percentages can be
expected for the years 2003 and 2004 given the mninmal deviation of
per cent ages between 1998 and 2000.

NB The figures here are not representative for tax |aw cases,
where a two-|ayer systemwent into force on January 1st 2005 only.
They are not representative either for the domain of and inmgration

cases, where this systemwas introduced in 2001 only.

75. Could you indicate the volune of litigation per field

(asylum foreigners, tax, urban planning, etc.)?

Per field:

1998 2000
Disability 44,9 27,8
O her social security cases 36, 8 41,0
Soci al assi st ance cases 37,8 48, 8
Publ i c service cases 26,5 23,1
Pl anni ng perm ssi on cases 30, 8 16, 7
O her cases 27,5 42,5

 This survey is taken fromA T. Marseille, "Effectiviteit van de
Best uur srecht spraak” (Efficiency of the admi nistrative justice), Den Haag, 2004, p.
179. There are no other figures avail able.
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C. The econonics of adm nistrative justice

76. Do studies by researchers or work produced by practitioners
denonstrate particular concerns by the courts, for exanple about
orders for damages; do they deal with the influence of heavy
awar ds agai nst administrative authorities on public budgets? Do
they consider the inplications of their decisions in terns of

costs for public finances?

No such studies are thought to have been nmade. Nor are there any
i ndications that considerations of this kind play a significant

rol e.
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